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Foreword

These 1997 revisions are aresult of changes to the Federal Rules
of Appellate Procedure (*FRAP’) and this court’s rules, all adopted
since January 1994. There have been minor changes to many of the
federal rules since 1994 and Rule 22 has been revised significantly to
conform to recent legislation concerning habeas corpus petitions.
FRAP 25 (Filing and Service) has been largely rewritten; among other
things, Rule 25 (a)(4) has been revised such that the clerk can no
longer reject for filing a document solely on the basis of improper
form. FRAP 9 (Release in a Criminal Case), FRAP 33 (Apped
Conferences), FRAP 41(b) (Stay of Mandate Pending Petition for
Certiorari), and FRAP 48 (Masters), amended effective December 1,
1994, FRAP 47 (Rules of a Court of Appeals), amended effective
December 1, 1995, and FRAP 21 (Writs of Mandamus and
Prohibition), amended effective December 1, 1996, were entirely
rewritten.

In addition, there are two new local rules of which practitioners
should be aware -- D.C. Cir. Rule 47.5 (decoupling direct criminal
appeals from al postconviction proceedings absent extraordinary
circumstances), and D.C. Cir. Rule 47.6 (procedures for appealing
from the Alien Terrorist Remova Court).

Finaly, the Prison Litigation Reform Act of 1996 has effected
substantial changes in the handling of most prisoner litigation.
Including, most significantly for the courts of appeals, standards and
procedures for filing and reviewing in forma pauperis petitions.
Although FRAP 24 (Proceedings In Forma Pauperis) has not yet
been amended to reflect these changes, this court’s new procedures
are reflected in the Handbook of Practice and Internal Procedures.



JUDGES OF THE COURT

Chief Judge
Harry T. Edwards
Circuit Judges

PatriciaM. Wald
Laurence H. Silberman
Stephen F. Williams
Douglas H. Ginsburg
David B. Sentelle

Karen LeCraft Henderson
A. Raymond Randolph
Judith W. Rogers

David S. Tatel

Senior Circuit Judges

Spottswood W. Robinson 111 (Retired)
James L. Buckley

OFFICERS OF THE COURT

Circuit Executive
Linda J. Ferren
Clerk
Mark J. Langer
Circuit Librarian

Nancy Padgett



Members of the Court's Advisory
Committee on Procedures

Liaison

Judge Wald
Chair

John M. Nannes
Members

Thomas Abbenante
John D. Bates

George H. Cohen
Vicki C. Jackson
William Kanter

A.J. Kramer

Stephen C. Leckar
MylesV. Lynk
Maureen E. Mahoney
Katherine Anne Meyer
William Bradford Reynolds
Michael E. Rosman
Barbara S. Wahl
Christopher J. Wright



FREQUENTLY CALLED TELEPHONE NUMBERS

Room Telephone

Clerk's Office General Information 5423 273-0300
Information on opinions (recorded) 472-9746
Appellate Bulletin Board System (ABBS)* 1-800-426-3231

Local 202-219-9600

Automated Voice Information System (AVIS)  1-800-552-8621
Local 202-273-0926

Circuit Executive 4826 273-0340
Lega Divison 3429 273-0729
Circuit Librarian 3518 273-0402

Court Internet WEB site: www.cadc.uscourts.gov

* There is a per-minute fee for accessing ABBS. To set up an
account and obtain a user identification number, interested parties may
call the PACER Billing Center at 1-800-676-6856.



FEDERAL RULES OF APPELLATE PROCEDURE
AND CORRESPONDING CIRCUIT RULES
OF THE DISTRICT OF COLUMBIA CIRCUIT

Federal Rules Adopted Effective July 1, 1968
Including Amendments Received and
Effective Through December 1, 1996
Circuit Rules Effective January 1, 1994
(Reprinted with Updates and Technical Revisions April 1997)
Table of Rules
TITLEI. APPLICABILITY OF RULES
1.  Scope of Rulesand Title.
() Scope of Rules.
(b) Rules Not to Affect Jurisdiction.
(c) Title.

Suspension of Rules.

TITLE II. APPEALS FROM JUDGMENTSAND ORDERS
OF DISTRICT COURTS

Appeal as of Right—How Taken.
(a) Filing the Notice of Appesl.
(b) Joint or Consolidated Appeals.

(c) Content of the Notice of Appeal.



3.1

5.1

(d) Serving the Notice of Appeal.
(e) Payment of Fees.

Apped From a Judgment Entered by a Magistrate Judge in a
Civil Case.

Apped as of Right—When Taken.

(@) Apped inaCivil Case.

(b) Appedl inaCriminal Case.

(c) Apped by an Inmate Confined in an Institution.
Appeal by Permission Under 28 U.S.C. § 1292(b).

(a) Petition for Permission to Appeal.

(b) Content of Petition; Answer.

(c) Form of Papers; Number of Copies.

(d) Grant of Permission; Cost Bond; Filing of Record.
Appeal by Permission Under 28 U.S.C. § 636(c)(5).
(a) Petition for Leave to Appeal; Answer or Cross Petition.
(b) Content of Petition; Answer.

(c) Form of Papers; Number of Copies.

(d) Allowance of the Appea; Fees, Cost Bond; Filing of
Record.

Apped in aBankruptcy Case From a Final Judgment, Order, or
Decree of a District Court or of a Bankruptcy Appellate Panel.



10.

(@) Apped From a Judgment, Order or Decree of a District
Court Exercising Origind Jurisdiction in a Bankruptcy Case.

(b) Apped From a Judgment, Order or Decree of a District
Court or Bankruptcy Appellate Panel Exercising Appellate
Jurisdiction in a Bankruptcy Case.

Bond for Costs on Appeal in Civil Cases.

Stay or Injunction Pending Appeal.

(@) Stay Must Ordinarily Be Sought in the First Instance in
District Court; Motion for Stay in Court of Appeals.

(b) Stay May Be Conditioned Upon Giving of Bond;
Proceedings Against Sureties.

(c) Stay inaCriminal Case.
Release in a Criminal Case.

(@) Appedsfrom an Order Regarding Release Before Judgment
of Conviction.

(b) Review of an Order Regarding Release After Judgment of
Conviction.

(c) Criteriafor Release.
The Record on Appeal.
(@) Composition of the Record on Appeal.

(b) The Transcript of Proceedings,; Duty of Appellant to Order;
Notice to Appelleeif Partial Transcript Is Ordered.

(c) Statement of the Evidence or Proceedings When No Report
Was Made or When the Transcript Is Unavailable.



11.

12.

13.

(d) Agreed Statement as the Record on Appeal.
(e) Correction or Modification of the Record.
Transmission of the Record.

(@) Duty of Appellant.

(b) Duty of Reporter to Prepare and File Transcript; Notice to
Court of Appeals; Duty of Clerk to Transmit the Record.

(c) Temporary Retention of Record in District Court for Usein
Preparing Appellate Papers.

(d) Extenson of Time for Transmission of the Record;
Reduction of Time [Abrogated)].

(e) Retention of the Record in the District Court by Order of
Couirt.

(f) Stipulation of Parties That Parts of the Record be Retained
in the District Court.

(9) Record for Preliminary Hearing in the Court of Appeals.

Docketing the Appedl; Filing a Representation Statement; Filing
the Record.

(a) Docketing the Appeal.

(b) Filing a Representation Statement.
(c) Filing the Record, Partial Record, or Certificate.

TITLE III. REVIEW OF DECISIONSOF THE UNITED

STATESTAX COURT

Review of aDecision of the Tax Court.



(a8) How Obtained; Time for Filing Notice of Appeal.
(b) Notice of Appeal—How Filed.

(c) Content of the Notice of Appeal; Service of the Notice;
Effect of Filing and Service of the Notice.

(d) The Record on Apped; Transmission of the Record; Filing
of the Record.

14. Applicability of Other Rulesto Review of Decisions of the Tax
Court.

TITLE V. REVIEW AND ENFORCEMENT OF ORDERS
OF ADMINISTRATIVE AGENCIES, BOARDS,
COMMISSIONS AND OFFICERS

15. Review or Enforcement of an Agency Order—How Obtained;
Intervention.

(a) Petition for Review of Order; Joint Petition.

(b) Application for Enforcement of Order; Answer; Defaullt;
Cross-Application for Enforcement.

(c) Service of Petition or Application.
(d) Intervention.
(e) Payment of Fees.

15.1.  Briefs and Oral Argument in National Labor Relations
Board Proceedings.

16. The Record on Review or Enforcement.

(@) Composition of the Record.



17.

18.

19.

20.

21.

(b) Omissions From or Misstatements in the Record.
Filing of the Record.

(@) Agency to File; Timefor Filing; Notice of Filing.
(b) Filing—What Constitutes.

Stay Pending Review.

Settlement of Judgments Enforcing Orders.

Applicahility of Other Rules to Review or Enforcement of
Agency Orders.

TITLE V. EXTRAORDINARY WRITS

Writs of Mandamus and Prohibition, and Other Extraordinary
Writs.

(@) Mandamus or Prohibition to a Court; Petition, Filing,
Service, and Docketing.

(b) Denid; Order Directing Answer; Briefs; Precedence.
(c) Other Extraordinary Writs.

(d) Form of Papers; Number of Copies.

TITLE VI. HABEAS CORPUS; PROCEEDINGSIN FORMA

22.

PAUPERIS
Habeas Corpus Proceedings.
(@) Application for the Origina Writ.

(b) Certificate of Appealability.



23. Custody of Prisonersin Habeas Corpus Proceedings.
() Transfer of Custody Pending Review.

(b) Detention or Release of Prisoner Pending Review of
Decision Failing to Release.

(c) Release of Prisoner Pending Review of Decision Ordering
Release.

(d) Modification of Initial Order Respecting Custody.
24. Proceedings In Forma Pauperis.

(@) Leave to Proceed on Appea In Forma Pauperis From
District Court to Court of Appeals.

(b) Leaveto Proceed on Appedal or Review In Forma Pauperis
in Administrative Agency Proceedings.

(c) Form of Briefs, Appendices and Other Papers.

TITLE VII. GENERAL PROVISIONS
25. Filing, Proof of Filing, Service, and Proof of Service.

(a) Filing.

(b) Service of All Papers Required.

(c) Manner of Service.

(d) Proof of Service; Filing.

(€) Number of Copies.

26. Computation and Extension of Time.



26.1.

27.

28.

(@) Computation of Time.
(b) Enlargement of Time.
(c) Additional Time After Service.
Corporate Disclosure Statement.
Motions.
(@) Content of Motions; Response.
(b) Determination of Motions for Procedural Orders.
(c) Power of a Single Judge to Entertain Motions.
(d) Form of Papers; Number of Copies.
Briefs.
(@) Appellant's Brief.
(b) Appellee's Brief.
(c) Reply Brief.
(d) Referencesin Briefsto Parties.
(e) Referencesin Briefsto the Record.
(f) Reproduction of Statutes, Rules, Regulations, Etc.
(g) Length of Briefs.
(h) Briefsin Cases Involving Cross Appedls.

(i) Briefsin Cases Involving Multiple Appellants or Appellees.



29.

30.

31.

32.

33.

() Citation of Supplementa Authorities.
Brief of an Amicus Curiae.
Appendix to the Briefs.

(@) Duty of Appellant to Prepare and File; Content of Appendix;
Time for Filing; Number of Copies.

(b) Determination of Contents of Appendix; Cost of Producing.

(c) Alternative Method of Designating Contents of the
Appendix; How References to the Record May be Made in
the Briefs When Alternative Method is Used.

(d) Arrangement of the Appendix.

(e) Reproduction of Exhibits.

(f) Hearing of Appeals on the Original Record Without the
Necessity of an Appendix.

Filing and Service of a Brief.

(a) Timefor Serving and Filing Briefs.

(b) Number of Copiesto be Filed and Served.
(c) Consequence of Failure to File Briefs.

Form of Briefs, the Appendix and Other Papers.
(a) Form of Briefs and the Appendix.

(b) Form of Other Papers.

Appea Conferences.



34.

35.

36.

37.

38.

39.

Oral Argument.

(@) In Generdl; Loca Rule.

(b) Notice of Argument; Postponement.

(c) Order and Content of Argument.

(d) Cross and Separate Appeals.

(e) Non-Appearance of Parties.

(f) Submission on Briefs.

(g9) Use of Physical Exhibits at Argument; Removal.
Determination of Causes by the Court En Banc.

(@) When Hearing or Rehearing En Banc Will be Ordered.
(b) Suggestion of a Party for Hearing or Rehearing En Banc.

(c) Timefor Suggestion of a Party for Hearing or Rehearing En
Banc; Suggestion Does Not Stay Mandate.

(d) Number of Copies.

Entry of Judgment.

Interest on Judgments.

Damages and Costs for Frivolous Appeals.
Costs.

(@) To Whom Allowed.

(b) Costsfor and Against the United States.



40.

41.

42.

43.

45.

(c) Costs of Briefs, Appendices, and Copies of Records.

(d) Bill of Cogts; Objections, Costs to be Inserted in Mandate or
Added Later.

(e) Costson Appea Taxablein the District Courts.
Petition for Rehearing.

(@) Time for Filing; Content; Answer; Action by Court if
Granted.

(b) Form of Petition; Length.

Issuance of Mandate; Stay of Mandate.

(@) Date of Issuance.

(b) Stay of Mandate Pending Petition for Certiorari.
Voluntary Dismissal.

(a) Dismissal in the District Court.

(b) Dismissal in the Court of Appeals.

Substitution of Parties.

(@) Death of a Party.

(b) Substitution for Other Causes.

(c) Public Officers, Death or Separation From Office.

Cases Involving Constitutional Questions Where United States
Is Not a Party.

Duties of Clerks.



46.

47.

47.1.

(@) Generd Provisions.

(b) The Docket; Calendar; Other Records Required.
(c) Notice of Orders or Judgments.

(d) Custody of Records and Papers.

Attorneys.

(8 Admission to the Bar of a Court of Appeals; Eligibility;
Procedure for Admission.

(b) Suspension or Disbarment.

(c) Disciplinary Power of the Court Over Attorneys.
Rules of a Court of Appeals.

(@) Loca Rules.

(b) Procedure When There Is No Controlling Law.

CIRCUIT RULESFOR WHICH THERE ISNO
CORRESPONDING FEDERAL RULE

Matters Under Seal.
(@) Case With Record Under Sedl.
(b) Agreement to Unseal.
(c) Motion to Unseal.
(d) Briefs Containing Material Under Seal.

(e) Appendices Containing Matters Under Sedl.



47.2.  Apped Expedited By Statute; Habeas Corpus Proceeding;
Sentencing Apped.

(@) Appeal Expedited by Statute, and Habeas Corpus
Proceeding.

(b) Sentencing Appeal Pursuant to 18 U.S.C. § 3742
47.3.  Judicial Conference.
(@) Purpose.
(b) Conference Arrangements and Procedures.
(c) Composition.
47.4.  Advisory Committee on Procedures.
(@) Establishment of Committee; Membership.
(b) Committee Functions.
(c) Terms of Members.
47.5. Processing of Direct Criminal Appeals.
47.6 Appeas From the Alien Terrorist Removal Court.
(@ In Generdl.

(b) Apped From the Denid of a Removal Application (8 U.S.C
§ 1535 (a)).

(c) Interlocutory Appeal From Discovery Orders (8 U.S.C.
§ 1535 (b)).

(d) Apped From aDecison After a Removal Hearing (8 U.S.C
§ 1535 (c)).



(e) Appeal From a Release or Detention Order (8 U.S.C
§ 1535 (g)).

48. Masters.

APPENDIX OF FORMSFOR THE FEDERAL RULES OF

APPELLATE PROCEDURE

Notice of Appeal to a Court of Appeals From a Judgment or
Order of aDistrict Court.

Notice of Appeal to a Court of Appeals From a Decision of
the United States Tax Court.

Petition for Review of Order of an Agency, Board,
Commission or Officer.

Affidavit to Accompany Motion for Leave to Appeal In
Forma Pauperis.

Notice of Appeal to a Court of Appeals from a Judgment or
Order of aDistrict Court or a Bankruptcy Appellate Panel.

APPENDIX TO THE CIRCUIT RULESOF THE U.S.
COURT OF APPEALSFOR THE DISTRICT OF
COLUMBIA CIRCUIT

Court of Appeas Fee Schedule.

Rules of Disciplinary Enforcement for the United States Court
of Appedlsfor the District of Columbia Circuit.

Appellate Mediation Program.



TITLEI. APPLICABILITY OF RULES
RULE 1. SCOPE OF RULESAND TITLE

(a) Scope of Rules. These rules govern procedure in appealsto
United States courts of appeals from the United States district courts
and the United States Tax Court; in appedals from bankruptcy appellate
panels; in proceedings in the courts of appeas for review or
enforcement of orders of administrative agencies, boards,
commissions and officers of the United States; and in applications for
writs or other relief which a court of appedls or a judge thereof is
competent to give. When these rules provide for the making of a
motion or application in the district court, the procedure for making
such motion or gpplication shall be in accordance with the practice of
the district court.

(b) Rules Not to Affect Jurisdiction. These rules shall not be
construed to extend or limit the jurisdiction of the courts of appeals
as established by law.

(c) These rules may be known and cited as the Federal Rules of
Appellate Procedure.

[Amended effective August 1, 1979; December 1, 1989; December 1,
1994.]

CIRCUIT RULE 1
SCOPE OF RULES; GENERAL PROVISIONS

The Circuit Rules of the United States Court of Appeals for the
Didrict of Columbia Circuit are adopted pursuant to Rule 47, Federd
Rules of Appellate Procedure ("FRAP"), to replace all General Rules
heretofore adopted by this court. Circuit Rules are keyed to
correspondingly numbered provisions of the FRAP. (Severa rules
dealing with miscellaneous subjects are included after Circuit Rule
47))



The court's Handbook of Practice and Internal Procedures
("Handbook™) should aso be consulted. In the event of any conflict
between the Circuit Rules and the Handbook, the Circuit Rules
prevail.

(&) Name, Seal, and Process.

(1) Name. The name of this court, as fixed by Chapter 3 of
Title 28 of the United States Code, is "United States Court of Appeals
for the District of Columbia Circuit."

(2) Seal. Thesed of the court shal contain the words "United
States' on the upper part of the outer edge, preceded and followed by
a star; the words "Court of Appeals' on the lower part of the outer
edge, running from left to right; and the words "for the District of
Columbia Circuit" in 5 linesin the center.

(3) Process. Writs, process, orders, and judgments of this
court shdl be signed by ajudge or judges of the court, or by the clerk
at the direction of the court.

(b) Sessions.

(1) No Formal Terms -- Court Always Open. The court
does not hold formal terms, but is open the year round for such
purposes as docketing appeds, filing pleadings, records, and opinions,
and entering orders and judgments.

(2) Regular Sessions. Regular sessions of the court shall be
held at Washington, D.C., commencing on such day in September as
the court may designate, and terminating at such time as the court may
designate, and shall be adjourned as the court may from time to time
direct.

(3) Special Sessions. Specid sessons may be held at any time
by order of the court.



(c) Court Employees Not To Practice Law. No one employed
in any capacity by the court shall engage in the practice of law while
continuing in such position; no former employee shall practice as an
attorney in any matter connected with any case pending in the court
during hisor her term of service. For the purposes of thisrule, a case
is pending in this court upon the docketing of a notice of appeal, or
the filing of a petition, in this court. (See also FRAP 45(a).)



RULE 2. SUSPENSION OF RULES

In the interest of expediting decision, or for other good cause
shown, acourt of appeals may, except as otherwise provided in Rule
26(b), suspend the requirements or provisions of any of theserulesin
a particular case on application of a party or on its own motion and
may order proceedings in accordance with its direction.

CIRCUIT RULE 2
SUSPENSION OF RULES

In the interest of expediting decisons or for other good cause, the
court may suspend the requirements of these Circuit Rules.



TITLE II. APPEALS FROM JUDGMENTSAND ORDERS
OF DISTRICT COURTS

RULE 3. APPEAL ASOF RIGHT—HOW TAKEN

(a) Filing the Notice of Appeal. An appeal permitted by law as
of right from adistrict court to a court of appeals must be taken by
filing a notice of appeal with the clerk of the district court within the
time alowed by Rule 4. At the time of filing, the appellant must
furnish the clerk with sufficient copies of the notice of appeal to
enable the clerk to comply promptly with the requirements of
subdivison (d) of this Rule 3. Failure of an appellant to take any step
other than the timely filing of a notice of appeal does not affect the
vdidity of the appeal, but is ground only for such action as the court
of appeals deems appropriate, which may include dismissa of the
appeal. Appeals by permission under 28 U.S.C. § 1292(b) and
appedsin bankruptcy must be taken in the manner prescribed by Rule
5 and Rule 6 respectively.

(b) Joint or Consolidated Appeals. If two or more persons are
entitled to appeal from a judgment or order of a district court and
thelr interests are such as to make joinder practicable, they may filea
joint notice of apped, or may joinin apped after filing separate timely
notices of appeal, and they may thereafter proceed on appedl as a
single appellant. Appeals may be consolidated by order of the court
of appeals upon its own motion or upon motion of a party, or by
stipulation of the parties to the severa appeals.

(c) Content of the Notice of Appeal. A notice of appeal shall
specify the party or parties taking the appeal by naming each appellant
in either the caption or the body of the notice of appeal. An attorney
representing more than one party may fulfill this requirement by
describing those parties with such terms as "dl plaintiffs” "the
defendants,” "the plaintiffs A, B, et a.," or "all defendants except X."
A notice of apped filed pro seisfiled on behaf of the party signing
the notice and the signer's spouse and minor children, if they are
parties, unless the notice of appeal clearly indicates a contrary intent.
In a class action, whether or not the class has been certified, it is



sufficient for the notice to name one person qualified to bring the
apped as representative of the class. A notice of appea aso must
designate the judgment, order, or part thereof appealed from, and
must name the court to which the appeal is taken. An appeal will not
be dismissed for informality of form or title of the notice of appeal, or
for failure to name a party whose intent to appeal is otherwise clear
from the notice. Form 1 in the Appendix of Forms is a suggested
form for a notice of appeal.

(d) Serving the Notice of Appeal. The clerk of the district court
shdl serve notice of the filing of a notice of appeal by mailing a copy
to each party's counsel of record (apart from the appellant's) or, if a
party is not represented by counsel, to the party's last known address.
The clerk of the district court shal forthwith send a copy of the notice
and of the docket entries to the clerk of the court of appeals named in
the notice. The clerk of the district court shall likewise send a copy
of any later docket entry in the case to the clerk of the court of
appeals. When adefendant gppedsin acrimina case, the clerk of the
district court shall also serve a copy of the notice of appeal upon the
defendant, either by personal service or by mail addressed to the
defendant. The clerk shall note on each copy served the date when
the notice of appea was filed and, if the notice of appeal wasfiled in
the manner provided in Rule 4(c) by an inmate confined in an
ingtitution, the date when the clerk received the notice of appeal. The
clerk'sfailure to serve notice does not affect the validity of the appeal.
Serviceis sufficient notwithstanding the death of a party or the party's
counsdl. The clerk shdl notein the docket the names of the parties to
whom the clerk mails copies, with the date of mailing.

(e) Payment of Fees. Upon the filing of any separate or joint
notice of appeal from the district court, the appellant shall pay to the
clerk of the district court such fees as are established by statute, and
also the docket fee prescribed by the Judicial Conference of the

United States, the latter to be received by the clerk of the district
court on behalf of the court of appeals.



[Amended effective August 1, 1979; July 1, 1986; December 1,
1989; December 1, 1993; December 1, 1994.]

RULE 3.1. APPEAL FROM A JUDGMENT ENTERED BY A
MAGISTRATE JUDGE IN A CIVIL CASE

When the parties consent to atrid before a magistrate judge under
28 U.S.C. 8636(c)(1), an apped from the judgment must be heard by
the court of gppedls in accordance with 28 U.S.C. § 636(c)(3), unless
the parties consent to an appeal on the record to adistrict judge and
thereafter, by petition only, to the court of appeals, in accordance with
28 U.S.C. §636(c)(4). An appea under 28 U.S.C. 8§ 636(c)(3) must
be taken in identical fashion as an appea from any other judgment of
the district court.
[Amended effective December 1, 1993 ]

CIRCUIT RULE 3
APPEAL ASOF RIGHT -- HOW TAKEN
There is no corresponding Circuit Rule.
CIRCUIT RULE 3.1

APPEAL FROM A JUDGMENT ENTERED BY
MAGISTRATE IN A CIVIL CASE

There is no corresponding Circuit Rule.



RULE 4. APPEAL ASOF RIGHT—WHEN TAKEN
(&) Appeal in a Civil Case.

(1) Except as provided in paragraph (a)(4) of the Rule, in a
civil case in which an appedl is permitted by law as of right from a
district court to a court of appeals the notice of appeal required by
Rule 3 must befiled with the clerk of the district court within 30 days
after the date of entry of the judgment or order appealed from; but if
the United States or an officer or agency thereof is a party, the notice
of appeal may be filed by any party within 60 days after such entry.
If a notice of appeal is mistakenly filed in the court of appedls, the
clerk of the court of appeals shdl note thereon the date when the clerk
received the notice and send it to the clerk of the district court and the
notice will be trested asfiled in the district court on the date so noted.

(2) A notice of apped filed after the court announces a
decision or order but before the entry of the judgment or order is
treated as filed on the day of and after the entry.

(3) If one party timely files a notice of appeal, any other party
may file anotice of gpped within 14 days after the date when the first
notice wasfiled, or within the time otherwise prescribed by this Rule
4(a), whichever period last expires.

(4) If any party files a timely motion of a type specified
immediately below, the time for appeal for al parties runs from the
entry of the order disposing of the last such motion outstanding. This
provison gpplies to atimely motion under the Federal Rules of Civil
Procedure:

(A) for judgment under Rule 50(b);
(B) to amend or make additiona findings of fact under
Rule 52(b), whether or not granting the motion would

ater the judgment;

(C) to dlter or amend the judgment under Rule 59;



(D) for attorney's fees under Rule 54 if a district court
under Rule 58 extends the time for appeal;

(E) for anew trial under Rule 59; or

(F) for relief under Rule 60 if the motion is filed no later
than 10 days after the entry of judgment.

A notice of apped filed after announcement or entry of the
judgment but before disposition of any of the above motions is
ineffective to appeal from the judgment or order, or part thereof,
specified in the notice of appeal, until the entry of the order disposing
of the last such motion outstanding. Appellate review of an order
disposing of any of the above motions requires the party, in
compliance with Appellate Rule 3(c), to amend a previoudly filed
notice of appeal. A party intending to chalenge an alteration or
amendment of the judgment must file a notice, or amended notice, of
appeal within the time prescribed by this Rule 4 measured from the
entry of the order disposing of the last such motion outstanding. No
additional fees will be required for filing an amended notice.

(5) Thedistrict court, upon a showing of excusable neglect or
good cause, may extend the time for filing a notice of appeal upon
motion filed not later than 30 days after the expiration of the time
prescribed by this Rule 4(a). Any such motion which is filed before
expiration of the prescribed time may be ex parte unless the court
otherwise requires. Notice of any such motion which is filed after
expiration of the prescribed time shall be given to the other partiesin
accordance with local rules. No such extension shall exceed 30 days
past such prescribed time or 10 days from the date of entry of the
order granting the motion, whichever occurs later.

(6) The district court, if it finds (a) that a party entitled to
notice of the entry of ajudgment or order did not receive such notice
from the clerk or any party within 21 days of its entry and (b) that no
party would be prejudiced, may, upon mation filed within 180 days of
entry of the judgment or order or within 7 days of receipt of such
notice, whichever is earlier, reopen the time for appeal for a period of



14 days from the date of entry of the order reopening the time for
appeal .

(7) A judgment or order is entered within the meaning of this
Rule 4(a) when it isentered in compliance with Rules 58 and 79(a) of
the Federa Rules of Civil Procedure.

(b) Appeal in aCriminal Case

Inacrimina case, adefendant shall file the notice of appeal in the
digtrict court within 10 days after the entry either of the judgment or
order appealed from, or of a notice of appeal by the Government. A
notice of appedl filed after the announcement of a decision, sentence,
or order--but before entry of the judgment or order--is treated as filed
on the date of and after the entry. If a defendant makes a timely
motion specified immediately below, in accordance with the Federal
Rules of Crimina Procedure, an apped from a judgment of conviction
must be taken within 10 days after the entry of the order disposing of
the last such motion outstanding, or within 10 days after the entry of
the judgment of conviction, whichever islater. This provision applies
to atimely motion:

(2) for judgment of acquittal;
(2) for arrest of judgment;

(3) for anew trid on any ground other than newly discovered
evidence; or

(4) for anew trial based on the ground of newly discovered
evidence if the motion is made before or within 10 days after
entry of the judgment.

A notice of appeal filed after the court announces a decision,
sentence, or order but before it disposes of any of the above motions,
isineffective until the date of the entry of the order disposing of the
last such motion outstanding, or until the date of the entry of the
judgment of conviction, whichever is later. Notwithstanding the



provisions of Rule 3(c), avalid notice of appedl is effective without
amendment to appeal from an order disposing of any of the above
motions. When an apped by the government is authorized by statute,
the notice of appeal must be filed in the district court within 30 days
after (i) the entry of the judgment or order appealed from or (ii) the
filing of anotice of appeal by a defendant.

A judgment or order is entered within the meaning of this
subdivison when it is entered on the crimina docket. Upon a
showing of excusable neglect, the district court may -- before or after
the time has expired, with or without motion and notice -- extend the
time for filing a notice of appeal for a period not to exceed 30 days
from the expiration of the time otherwise prescribed by this
subdivision.

The filing of a notice of appeal under this Rule 4(b) does not
divest adistrict court of jurisdiction to correct a sentence under Fed.
R. Crim. P. 35(c), nor does thefiling of a motion under Fed. R. Crim.
P. 35(c) affect the validity of a notice of appeal filed before entry of
the order disposing of the motion.

(c) Appeal by an Inmate Confined in an Institution

If an inmate confined in an institution files a notice of appeal in
either acivil case or acriminal case, the notice of appeal istimely filed
if it is deposited in the institution's internal mail system on or before
the last day for filing. Timely filing may be shown by a notarized
statement or by a declaration (in compliance with 28 U.S.C. § 1746)
setting forth the date of deposit and stating that first-class postage has
been prepaid. Inacivil case in which the first notice of appeal isfiled
in the manner provided in this subdivision (c), the 14-day period
provided in paragraph (a)(3) of this Rule 4 for another party to filea
notice of apped runs from the date when the district court receives the
first notice of appeal. Inacrimina case in which a defendant filesa
notice of gppea in the manner provided in this subdivision (c), the 30-
day period for the government to fileits notice of appea runs from the
entry of the judgment or order appealed from or from the district
court's receipt of the defendant's notice of appeal.



[Amended effective August 1, 1979; November 18, 1988; December
1, 1991; December 1, 1993; December 1, 1995.]

CIRCUIT RULE 4
APPEAL ASOF RIGHT -- WHEN TAKEN

There is no corresponding Circuit Rule.



RULE 5. APPEAL BY PERMISSION UNDER 28 U.S.C.
§ 1292(b)

(a) Petition for Permission to Appeal. An appea from an
interlocutory order containing the statement prescribed by 28 U.S.C.
8§ 1292(b) may be sought by filing a petition for permission to appeda
with the clerk of the court of appeals within 10 days after the entry of
such order in the district court with proof of service on all other
parties to the action in the district court. An order may be amended
to include the prescribed statement at any time, and permission to
appea may be sought within 10 days after entry of the order as
amended.

(b) Content of Petition; Answer. The petition shall contain a
statement of the facts necessary to an understanding of the controlling
question of law determined by the order of the district court; a
statement of the question itself; and a statement of the reasons why a
subgstantial basis exists for a difference of opinion on the question and
why an immediate appeal may materially advance the termination of
the litigation. The petition shall include or have annexed thereto a
copy of the order from which appeal is sought and of any findings of
fact, conclusions of law and opinion relating thereto. Within 7 days
after service of the petition an adverse party may file an answer in
opposition. The application and answer shall be submitted without
oral argument unless otherwise ordered.

(c) Form of Papers, Number of Copies. All papers may be
typewritten. An origina and three copies must be filed unless the
court requires thefiling of adifferent number by local rule or by order
in aparticular case.

(d) Grant of Permission; Cost Bond; Filing of Record. Within
10 days after the entry of an order granting permission to appeal the
appellant shall (1) pay to the clerk of the district court the fees
established by statute and the docket fee prescribed by the Judicial
Conference of the United States and (2) file a bond for costs if
required pursuant to Rule 7. The clerk of the district court shall notify
the clerk of the court of appeals of the payment of the fees. Upon



receipt of such notice the clerk of the court of appeals shall enter the
appeal upon the docket. The record shall be transmitted and filed in
accordance with Rules 11 and 12(b). A notice of appeal need not be
filed.

[Amended effective August 1, 1979; December 1, 1994]

RULE 5.1. APPEAL BY PERMISSION UNDER 28 U.S.C.
§ 636(c)(5)

(a) Petition for Leave to Appeal; Answer or Cross Petition.
An appea from a district court judgment, entered after an appeal
under 28 U.S.C. 8§ 636(c)(4) to a district judge from a judgment
entered upon direction of a magistrate judge in a civil case, may be
sought by filing a petition for leave to appeal. An appeal on petition
for leave to appeal is not a matter of right, but its allowance is a
matter of sound judicial discretion. The petition shall be filed with the
clerk of the court of gppeas within the time provided by Rule 4(a) for
filing a notice of appeal, with proof of service on all parties to the
action in the district court. A notice of appeal need not be filed.
Within 14 days after service of the petition, a party may file an answer
in opposition or a cross petition.

(b) Content of Petition; Answer. The petition for leave to appeal
shdl contain a statement of the facts necessary to an understanding of
the questions to be presented by the appeal; a statement of those
guestions and of the relief sought; a statement of the reasons why in
the opinion of the petitioner the appeal should be alowed; and a copy
of the order, decree or judgment complained of and any opinion or
memorandum relating thereto. The petition and answer shall be
submitted to a panel of judges of the court of appeals without oral
argument unless otherwise ordered.

(c) Form of Papers, Number of Copies. All papers may be
typewritten. An origina and three copies must be filed unless the
court requires thefiling of adifferent number by local rule or by order
in aparticular case.



(d) Allowance of the Appeal; Fees, Cost Bond; Filing of
Record. Within 10 days after the entry of an order granting the
apped, the appellant shall (1) pay to the clerk of the district court the
fees established by statute and the docket fee prescribed by the
Judiciad Conference of the United States and (2) file abond for costs
if required pursuant to Rule 7. The clerk of the district court shall
notify the clerk of the court of appeals of the payment of the fees.
Upon receipt of such notice, the clerk of the court of appeals shall
enter the appeal upon the docket. The record shall be transmitted and
filed in accordance with Rules 11 and 12(b).

[Amended effective December 1, 1993; December 1, 1994.]
CIRCUIT RULE 5
APPEAL BY PERMISSION UNDER 28 U.S.C. § 1292(b)
There is no corresponding Circuit Rule
CIRCUIT RULE 5.1
APPEAL BY PERMISSION UNDER 28 U.S.C. § 636(c)(5)

There is no corresponding Circuit Rule.



RULE 6. APPEAL IN A BANKRUPTCY CASE FROM A
FINAL JUDGMENT, ORDER, OR DECREE OF A
DISTRICT COURT OR OF A BANKRUPTCY APPELLATE
PANEL

(a) Appeal From a Judgment, Order or Decree of a District
Court Exercising Original Jurisdiction in a Bankruptcy Case. An
appedl to acourt of gppeals from afinal judgment, order or decree of
adistrict court exercising jurisdiction pursuant to 28 U.S.C. § 1334
shall be taken in identical fashion as appeals from other judgments,
orders or decrees of district courtsin civil actions.

(b) Appeal From a Judgment, Order or Decree of a District
Court or Bankruptcy Appelate Panel Exercising Appellate
Jurisdiction in a Bankruptcy Case.

(1) Applicahility of Other Rules. All provisions of these rules
are applicable to an apped to acourt of appeds pursuant to 28 U.S.C.
8 158(d) from afinal judgment, order or decree of a district court or
bankruptcy appellate panel exercising appellate jurisdiction pursuant
to 28 U.S.C. 8§ 158(a) or (b), except that:

(i) Rules 3.1, 4(a)(4), 4(b), 5.1, 9, 10, 11, 12(b), 13-20,
22-23, and 24(b) are not applicable;

(i1) the reference in Rule 3(c) to "Form 1 in the Appendix
of Forms" shall be read as areference to Form 5; and

(i1i) when the gpped is from a bankruptcy appellate pandl,
the term "district court” as used in any applicable rule,
means "appellate panel”.

(2) Additional Rules. In addition to the rules made applicable
by subsection (b)(1) of thisrule, the following rules shall apply to an
appeal to a court of appeals pursuant to 28 U.S.C. § 158(d) from a
final judgment, order or decree of adistrict court or of a bankruptcy

appellate panel exercising appdlate jurisdiction pursuant to 28 U.S.C.



§ 158(a) or (b):

(i) Effect of a Motion for Rehearing on the Time for
Appedl. If any party files atimely motion for rehearing
under Bankruptcy Rule 8015 in the district court or the
bankruptcy appellate panel, the time for appea to the
court of appeals for al parties runs from the entry of the
order disposing of the motion. A notice of apped filed
after announcement or entry of the district court's or
bankruptcy appellate panel's judgment, order, or decree,
but before disposition of the motion for rehearing, is
ineffective until the date of the entry of the order disposing
of the motion for rehearing. Appellate review of the order
disposing of the motion requires the party, in compliance
with Appellate Rules 3(c) and 6(b)(1)(ii), to amend a
previously filed notice of appeal. A party intending to
challenge an ateration or amendment of the judgment,
order, or decree shall file an amended notice of appeal
within the time prescribed by Rule 4, excluding 4(a)(4)
and 4(b), measured from the entry of the order disposing
of the motion. No additional fees will be required for
filing the amended notice.

(if) The Record on Apped. Within 10 days after filing the
notice of apped, the appellant shall file with the clerk
possessed of the record assembled pursuant to Bankruptcy
Rule 8006, and serve on the appellee, a statement of the
issues to be presented on appea and a designation of the
record to be certified and transmitted to the clerk of the
court of appeals. If the appellee deems other parts of the
record necessary, the appellee shall, within 10 days after
service of the appellant's designation, file with the clerk
and serve on the gppellant a designation of additional parts
to be included. The record, redesignated as provided
above, plus the proceedings in the district court or
bankruptcy appellate panel and a certified copy of the
docket entries prepared by the clerk pursuant to Rule 3(d)
shall constitute the record on appeal.



(iii) Transmission of the Record. When the record is
complete for purpose of the appedl, the clerk of the
district court or the appellate panel, shall transmit it
forthwith to the clerk of the court of appeals. The clerk of
the digtrict court or of the appellate panel shall number the
documents comprising the record and shall transmit with
the record a list of documents correspondingly numbered
and identified with reasonable definiteness. Documents of
unusua bulk or weight, physical exhibits other than
documents, and such other parts of the record as the court
of appeds may designate by loca rule, shal not be
transmitted by the clerk unless the clerk is directed to do
so by aparty or by the clerk of the court of appeds. A
party must make advance arrangements with the clerk for
the transportation and receipt of exhibits of unusua bulk
or weight. All parties shdl take any other action necessary
to enable the clerk to assemble and transmit the record.
The court of appeals may provide by rule or order that a
certified copy of the docket entries shall be transmitted in
lieu of the redesignated record, subject to the right of any
party to request at any time during the pendency of the
appeal that the redesignated record be transmitted.

(iv) Rling of the Record. Upon receipt of the record, the
clerk of the court of appeals shal file it and shall
immediately give notice to al parties of the date on which
it wasfiled. Upon receipt of acertified copy of the docket
entries transmitted in lieu of the redesignated record
pursuant to rule or order, the clerk of the court of appeas

shdl fileit and shall immediately give noticeto all parties
of the date on which it wasfiled.

[Amended effective August 1, 1979; December 1, 1989; December
1, 1991; December 1, 1993.]



CIRCUIT RULE 6
APPEAL IN A BANKRUPTCY CASE FROM A FINAL
JUDGMENT OR ORDER OF DISTRICT COURT
OR OF BANKRUPTCY APPELLATE PANEL

There is no corresponding Circuit Rule.



RULE 7. BOND FOR COSTSON APPEAL IN CIVIL
CASES

The district court may require an appellant to file a bond or
provide other security in such form and amount as it finds necessary
to ensure payment of costs on appeal in acivil case. The provisions
of Rule 8(b) apply to asurety upon abond given pursuant to this rule.
[Amended effective August 1, 1979.]

CIRCUIT RULE 7
BOND FOR COSTSON APPEAL IN A CIVIL CASE

There is no corresponding Circuit Rule.



RULE 8. STAY OR INJUNCTION PENDING APPEAL

(a) Stay Must Ordinarily Be Sought in the First Instancein
Digtrict Court; Motion for Stay in Court of Appeals. Application
for astay of the judgment or order of a district court pending appeal,
or for approval of a supersedeas bond, or for an order suspending,
modifying, restoring or granting an injunction during the pendency of
an appeal must ordinarily be made in the first instance in the district
court. A motion for such relief may be made to the court of appeals
or to ajudge thereof, but the motion shall show that application to the
ditrict court for the relief sought is not practicable, or that the district
court has denied an application, or has failed to afford the relief which
the applicant requested, with the reasons given by the district court for
its action. The motion shall aso show the reasons for the relief
requested and the facts relied upon, and if the facts are subject to
dispute the motion shall be supported by affidavits or other sworn
statements or copiesthereof. With the motion shall be filed such parts
of the record as are relevant. Reasonable notice of the motion shall
be given to al parties. The motion shall be filed with the clerk and
normaly will be considered by a panel or division of the court, but in
exceptional cases where such procedure would be impracticable due
to the requirements of time, the application may be made to and
considered by a single judge of the court.

(b) Stay May Be Conditioned Upon Giving of Bond;
Proceedings Against Sureties. Relief avallable in the court of
appeals under this rule may be conditioned upon the filing of a bond
or other appropriate security in the district court. If security is given
in the form of abond or stipulation or other undertaking with one or
more sureties, each surety submits to the jurisdiction of the district
court and irrevocably appoints the clerk of the district court as the
surety's agent upon whom any papers affecting the surety's liability on
the bond or undertaking may be served. A surety's liability may be
enforced on motion in the district court without the necessity of an
independent action. The motion and such notice of the motion as the
district court prescribes may be served on the clerk of the district
court, who shall forthwith mail copiesto the sureties if their addresses
are known.



(c) Stay in aCriminal Case. A stay inacrimina case shdl be
had in accordance with the provisons of Rule 38 of the Federal Rules
of Criminal Procedure.

[Amended effective July 1, 1986; December 1, 1995.]
CIRCUIT RULE 8

STAY AND EMERGENCY RELIEF PENDING APPEAL
FROM JUDGMENT OR ORDER OF DISTRICT COURT

(a) Criteria; Service.

(1) A motion for astay of ajudgment or of an order of the
district court or any other motion seeking emergency relief shall state
whether such relief was previoudy requested from the district court
and the ruling on that request. The motion shall state the reasons for
granting the stay or other emergency relief sought and shall discuss,
with specificity, each of the following factors: (i) the likelihood that
the moving party will prevall on the merits; (ii) the prospect of
irreparable injury to the moving party if relief is withheld; (iii) the
possibility of harm to other parties if relief is granted; and (iv) the
public interest.

(2) Except in extraordinary circumstances, the motion shall be
served by hand or, in the case of counsel located outside the greater
Washington metropolitan area, by other form of expedited service.
Counsel shall attempt to notify opposing counsel by telephone in
advance of thefiling of the motion and shall describe in the motion or
accompanying memorandum the efforts made to so notify opposing
counsal.

(3) There shdl be attached to each copy of the motion a copy
of the judgment or order involved, and of any pertinent decision,
memorandum, opinion, or findings issued by the district court. If the
district court's reasons were given oraly, the pertinent extract from
the reporter's transcript shall be attached, if available.



(b) Dispositive Motion Combined with Motion for Stay or
Opposition Thereto. A party filing or opposing a motion for a stay
or other emergency relief may, in addition or in the dternative, file a
motion to dispose of the appeal inits entirety. When aresponseto a
motion for a stay or other emergency relief is combined with a
dispositive motion, the combined pleading shall be no longer than 30
pages. The response to such a combined pleading shall be no longer
than 15 pages, and the final reply shall be no longer than 10 pages.

See also Circuit Rule 18 (Stay Pending Review of Agency De-
cision), Circuit Rule 25 (Filing and Service), and Circuit Rule 27
(Motions and Petitions).



RULE 9. RELEASE IN A CRIMINAL CASE

(a) Appeal From an Order Regarding Release Before
Judgment of Conviction. Thedistrict court must state in writing, or
orally on the record, the reasons for an order regarding release or
detention of adefendant in acriminal case. A party appealing from
the order, as soon as practicable after filing a notice of appeal with the
district court, must file with the court of appeals a copy of the district
court’s order and its statement of reasons. An appellant who
guestions the factual basis for the district court’s order must file a
transcript of any release proceedings in the district court or an
explanation of why a transcript has not been obtained. The appeal
must be determined promptly. It must be heard, after reasonable
notice to the appellee, upon such papers, affidavits, and portions of
the record as the parties present or the court may require. Briefs need
not be filed unless the court so orders. The court of appeals or a
judge thereof may order the release of the defendant pending decision
of the appeal.

(b) Review of an Order Regarding Release After Judgment of
Conviction. A party entitled to do so may obtain review of adistrict
court’s order regarding release that is made after a judgment of
conviction by filing anotice of appeal from that order with the district
court, or by filing a motion with the court of appealsif the party has
already filed anotice of gpped from the judgment of conviction. Both
the order and the review are subject to Rule 9(a). In addition, the
papers filed by the applicant for review must include a copy of the
judgment of conviction.

(c) Criteriafor Release. The decision regarding release must be
made in accordance with gpplicable provisions of 18 U.S.C. 88 3142,
3143, and 3145(c).

[Added effective October 1, 1972; amended effective October 12,
1984; December 1, 1994.]

CIRCUIT RULE 9



RELEASE IN A CRIMINAL CASE

(a) Appeal from a Pretrial Release or Detention Order. An
appea from a pretrial release or detention order shall be expedited.
Appellant shall make immediate arrangements for preparation of all
necessary transcripts, including the transcript of proceedings before a
magistrate judge, and shall notify the court in writing of those
arrangements.  Unless otherwise ordered by the court or a judge
thereof, the following schedule shall apply:

(1) Not later than 5 days after the transcript of record isfiled,
the appellant shall serve and file an original and 4 copies of a
memorandum of law and fact, not to exceed 20 pages, setting
forth as many of the matters required by Circuit Rule 9(b) as
are relevant. The memorandum of law and fact shall be
accompanied by a copy of the order under review and the
statement of reasons (including related findings of fact and
conclusions of law) entered by the district court.

(2) The appellee may file a responsive memorandum of no
more than 20 pages, not later than 5 days after the filing of
appellant's memorandum.

(3) The appdlant may file a memorandum of no more than 10
pages in reply within 3 days after the filing of appellee's
memorandum.

(4) The appeal shall be determined by a panel of the court on
the record and pleadingsfiled, unless oral argument is directed
by the court.

(b) Release Pending Appeal from a Judgment of Conviction.
The applicant shall file an original and 4 copies of an application
pertaining to release pending appeal from ajudgment of conviction.
The application and the response thereto shall not exceed 20 pages.
A reply to the response shall not exceed 10 pages. These page limits
may be exceeded only if authorized by order of the court, or ajudge



thereof, on motion showing good cause. The application shall
contain, in the following order:

(1) The name of the applicant; the district court number of the
case, the offense of conviction; the date and terms of sentence.

(2) Thereasons given by the district court for the denia or, in
the absence of reasons stated by the district court, an account
of the facts and reasons relevant to that court's failure to grant
the relief sought by the applicant.

(3) Where the applicant is the defendant, a concise statement
of the question or questions involved in the appedl, with a
showing that the apped raises a substantial question of law or
fact likely to result in reversal or in an order for a new trial.
(See also FRAP 9(c).) Sufficient facts shall be set forth to
present the essential background and the manner in which the
guestion or questions arose in the district court.

(4) Where the applicant is the defendant, a certificate by
counsdl, or by the applicant if acting pro se, that the appedl is
not taken for delay.

(5) The gpplication shdl be ruled upon by a panel of the court.



RULE 10. THE RECORD ON APPEAL

(a) Composition of the Record on Appeal. The record on
appeal consists of the original papers and exhibits filed in the district
court, the transcript of proceedings, if any, and a certified copy of the
docket entries prepared by the clerk of the district court.

(b) The Transcript of Proceedings, Duty of Appellant to
Order; Noticeto Appelleeif Partial Transcript is Ordered.

(1) Within 10 days after filing the notice of appeal or entry of
an order disposing of the last timely motion outstanding of a type
specified in Rule 4(a)(4), whichever is later, the appellant shall order
from the reporter a transcript of such parts of the proceedings not
already on file as the appellant deems necessary subject to local rules
of the courts of appeals. The order shall be in writing and within the
same period a copy shall be filed with the clerk of the district court.
If funding is to come from the United States under the Criminal
Justice Act, the order shall so state. If no such parts of the
proceedings are to be ordered, within the same period the appellant
shall file a certificate to that effect.

(2) If the appdllant intends to urge on appeal that afinding or
conclusion is unsupported by the evidence or is contrary to the
evidence, the appellant shall include in the record a transcript of all
evidence relevant to such finding or conclusion.

(3) Unlessthe entire transcript is to be included, the appellant
shdl, within the 10-day time provided in (b)(1) of this Rule 10, filea
statement of the issues the appellant intends to present on the appeal,
and shall serve on the appellee a copy of the order or certificate and
of the satement. An appellee who believes that a transcript of other
parts of the proceedings is necessary, shall, within 10 days after the
service of the order or certificate and the statement of the appellant,
file and serve on the appellant a designation of additional parts to be
included. Unless within 10 days after service of the designation the
appellant has ordered such parts, and has so notified the appellee, the



appellee may within the following 10 days either order the parts or
move in the digtrict court for an order requiring the appellant to do so.

(4) At the time of ordering, a party must make satisfactory
arrangements with the reporter for payment of the cost of the
transcript.

(c) Statement of the Evidence or Proceedings When No
Report WasMade or When the Transcript IsUnavailable. If no
report of the evidence or proceedings at a hearing or trial was made,
or if atranscript is unavailable, the appellant may prepare a statement
of the evidence or proceedings from the best available means,
including the appellant's recollection. The statement shall be served
on the appellee, who may serve objections or proposed amendments
thereto within 10 days after service. Thereupon the statement and any
objections or proposed amendments shall be submitted to the district
court for settlement and approva and as settled and approved shall be
included by the clerk of the district court in the record on appeal.

(d) Agreed Statement asthe Record on Appeal. Inlieu of the
record on appeal as defined in subdivision (@) of thisrule, the parties
may prepare and Sign a statement of the case showing how the issues
presented by the appeal arose and were decided in the district court
and setting forth only so many of the facts averred and proved or
sought to be proved as are essential to a decision of the issues
presented. If the statement conforms to the truth, it, together with
such additions as the court may consider necessary fully to present the
issuesraised by the gpped, shall be approved by the district court and
shdl then be certified to the court of appeals as the record on appeal
and transmitted thereto by the clerk of the district court within the
time provided by Rule 11. Copies of the agreed statement may be
filed as the appendix required by Rule 30.

(e) Correction or Modification of the Record. If any difference
arises as to whether the record truly discloses what occurred in the
district court, the difference shall be submitted to and settled by that
court and the record made to conform to the truth. If anything
materia to either party is omitted from the record by error or accident



or ismisstated therein, the parties by stipulation, or the district court
either before or after the record is transmitted to the court of appeals,
or the court of appeals, on proper suggestion or of its own initiative,
may direct that the omission or misstatement be corrected, and if
necessary that a supplementa record be certified and transmitted. All
other questions as to the form and content of the record shall be
presented to the court of appeals.

[Amended effective August 1, 1979; July 1, 1986; April 30, 1991;
December 1, 1991; December 1, 1993; December 1, 1995.]

CIRCUIT RULE 10
THE RECORD ON APPEAL

There is no corresponding Circuit Rule.



RULE 11. TRANSMISSION OF THE RECORD

(a) Duty of Appellant. After filing the notice of appea the
appellant, or in the event that more than one appea is taken, each
appellant, shall comply with the provisions of Rule 10(b) and shall
take any other action necessary to enable the clerk to assemble and
transmit the record. A single record shall be transmitted.

(b) Duty of Reporter to Prepare and File Transcript; Notice
to Court of Appeals; Duty of Clerk to Transmit the Record.
Upon receipt of an order for a transcript, the reporter shall
acknowledge at the foot of the order the fact that the reporter has
received it and the date on which the reporter expects to have the
transcript completed and shall transmit the order, so endorsed, to the
clerk of the court of appeals. If the transcript cannot be completed
within 30 days of receipt of the order the reporter shall request an
extension of time from the clerk of the court of appeals and the action
of the clerk of the court of appeals shall be entered on the docket and
the parties notified. In the event of the failure of the reporter to file
the transcript within the time alowed, the clerk of the court of appeals
shall notify the district judge and take such other steps as may be
directed by the court of appeals. Upon completion of the transcript
the reporter shall file it with the clerk of the district court and shall
notify the clerk of the court of appeals that the reporter has done so.

When the record is complete for purposes of the appeal, the clerk
of the digtrict court shall transmit it forthwith to the clerk of the court
of appeals. The clerk of the district court shall number the documents
comprising the record and shall transmit with the record a list of
documents correspondingly numbered and identified with reasonable
definiteness. Documents of unusual bulk or weight, physical exhibits
other than documents, and such other parts of the record as the court
of gppeds may designate by local rule, shall not be transmitted by the
clerk unlessthe clerk isdirected to do so by a party or by the clerk of
the court of appedls. A party must make advance arrangements with
the clerks for the transportation and receipt of exhibits of unusual bulk
or weight.



(c) Temporary Retention of Record in District Court for Use
in Preparing Appellate Papers. Notwithstanding the provisions of
(&) and (b) of this Rule 11, the parties may stipulate, or the district
court on motion of any party may order, that the clerk of the district
court shall temporarily retain the record for use by the parties in
preparing appellate papers. In that event the clerk of the district court
shal certify to the clerk of the court of appeds that the record,
including the transcript or parts thereof designated for inclusion and
al necessary exhibits, is complete for purposes of the appeal. Upon
receipt of the brief of the appellee, or a such earlier time as the parties
may agree or the court may order, the appellant shall request the clerk
of the district court to transmit the record.

(d) Extenson of Time for Transmisson of the Record;
Reduction of Time. [Abrogated]

(e) Retention of the Record in the District Court by Order of
Court. The court of appeals may provide by rule or order that a
certified copy of the docket entries shall be transmitted in lieu of the
entire record, subject to the right of any party to request at any time
during the pendency of the appeal that designated parts of the record
be transmitted.

If the record or any part thereof isrequired in the district court for
use there pending the appeal, the district court may make an order to
that effect, and the clerk of the district court shall retain the record or
parts thereof subject to the request of the court of appeals, and shall
transmit a copy of the order and of the docket entries together with
such parts of the original record as the district court shall alow and
copies of such parts as the parties may designate.

(f) Stipulation of Parties That Parts of the Record Be
Retained in the District Court. The parties may agree by written
stipulation filed in the district court that designated parts of the record
shdl be retained in the district court unless thereafter the court of
appeds shall order or any party shal request their transmittal. The
parts thus designated shall nevertheless be a part of the record on
appedl for al purposes.



(g9) Record for Preliminary Hearing in the Court of Appeals.
If prior to the time the record istransmitted a party desires to makein
the court of appeas a motion for dismissal, for release, for a stay
pending apped, for additional security on the bond on appeal or on a
supersedeas bond, or for any intermediate order, the clerk of the
district court at the request of any party shall transmit to the court of
appeds such parts of the original record as any party shall designate.

[Amended effective August 1, 1979; July 1, 1986.]
CIRCUIT RULE 11

TRANSMISSION OF RECORD ON APPEAL FROM
JUDGMENT OR ORDER OF DISTRICT COURT

(a) When Transmitted. Except asprovided in Circuit Rule 47.2,
the record in dl cases shdl be transmitted to this court by the clerk of
the district court at atime designated by the clerk of this court.

(b) Transcript in Criminal Case. The court reporter shall
expedite the preparation and furnishing of the transcript. A copy of
any order of thedigtrict court directing that transcripts be furnished to
appdlant shall be transmitted by the clerk of the district court to this
court.

See also Circuit Rule 47.1 (Matters under Seal).



RULE 12. DOCKETING THE APPEAL; FILING A
REPRESENTATION STATEMENT; FILING THE RECORD

(a) Docketing the Appeal. Upon receipt of the copy of the
notice of gppea and of the docket entries, transmitted by the clerk of
the district court pursuant to Rule 3(d), the clerk of the court of
appeds shall thereupon enter the appeal upon the docket. An appeal
shall be docketed under the title given to the action in the district
court, with the appellant identified as such, but if such title does not
contain the name of the appellant, the appellant's name, identified as
appellant, shall be added to the title.

(b) Filing a Representation Statement. Within 10 days after
filing anotice of gpped, unless another time is designated by the court
of appeals, the attorney who filed the notice of appeal shal file with
the clerk of the court of appeals a statement naming each party
represented on appeal by that attorney.

(c) Filing the Record, Partial Record, or Certificate. Upon
receipt of the record transmitted pursuant to Rule 11(b), or the partial
record transmitted pursuant to Rule 11(e), (), or (g), or the clerk's
certificate under Rule 11(c), the clerk of the court of appeals shall file
it and shal immediately give notice to all parties of the date on which
it was filed.

[Amended effective August 1, 1979; July 1, 1986; December 1,
1993.]

CIRCUIT RULE 12

DOCKETING STATEMENT IN APPEAL FROM A
JUDGMENT OR ORDER OF DISTRICT COURT,
STATEMENT BY APPELLEE OR INTERVENOR

(a) Timing. As directed by the court, appellant shall file an
origind and one copy of a docketing statement and shall serve a copy
on al parties and amici curiae appearing at that time.



(b) Docketing Statement Form. The docketing statement shall
be on a form furnished by the clerk's office and shall contain such
information as the form prescribes. Absent good cause for an
exception, incomplete docketing statements will be rejected.

(c) Providonal Certificate. Attached to the docketing statement
shdl be aprovisond certificate prepared by appellant setting forth the
information required by Circuit Rule 28(a)(1).

(d) Knowledge and Information. The docketing statement and
the provisona certificate shal be prepared on the basis of the
knowledge and information reasonably available to appellant at the
time of filing.

(e) Errorsin Docketing Statement. Any party or amicus shall
bring any errors in the docketing statement or provisiona certificate
to the attention of the clerk by letter served on all parties and amici
within 7 days of service of the docketing statement.

(f) Statement by Appellee or Intervenor. Within 7 days of
service of the docketing statement or granting of an intervention
motion, an appellee or intervenor shall file with the court any
statement required by Circuit Rule 26.1.

See also Circuit Rule 46 (Attorneys, Appearance by Law
Student).



TITLE III. REVIEW OF DECISIONS OF THE UNITED
STATESTAX COURT

RULE 13. REVIEW OF A DECISION OF THE
TAX COURT

(a) How Obtained; Timefor Filing Notice of Appeal. Review
of a decision of the United States Tax Court must be obtained by
filing anotice of apped with the clerk of the Tax Court within 90 days
after entry of the Tax Court’s decision. At the time of filing the
appellant must furnish the clerk with sufficient copies of the notice of
apped to enable the clerk to comply promptly with the requirements
of Rule 3(d). If atimely notice of appedl is filed by one party, any
other party may take an appeal by filing a notice of appeal within 120
days after entry of the Tax Court’s decision.

The running of the time for appeal isterminated asto all parties by
a timely motion to vacate or revise a decision made pursuant to the
Rules of Practice of the Tax Court. The full time for appeal
commences to run and is to be computed from the entry of an order
disposing of such motion, or from the entry of decision, whichever is
later.

(b) Notice of Appeal—How Filed. The notice of appeal may be
filed by deposit in the office of the clerk of the Tax Court in the
Digtrict of Columbia or by mail addressed to the clerk. If anoticeis
delivered to the clerk by mail and is received after expiration of the
last day dlowed for filing, the postmark date shal be deemed to be the
date of delivery, subject to the provisions of § 7502 of the Internal
Revenue Code of 1954, as amended, and the regulations promul gated
pursuant thereto.

(c) Content of the Notice of Appeal; Service of the Notice;
Effect of Filing and Service of the Notice. The content of the notice
of gppedal, the manner of its service, and the effect of the filing of the
notice and of its service shall be as prescribed by Rule 3. Form 2in
the Appendix of Formsis a suggested form of the notice of appeal.



(d) The Record on Appeal; Transmission of the Record;
Filing of the Record. The provisons of Rules 10, 11 and 12
respecting the record and the time and manner of its transmission and
filing and the docketing of the appeal in the court of appealsin cases
on apped from the digtrict courts shall govern in cases on appeal from
the Tax Court. Each reference in those rules and in Rule 3 to the
district court and to the clerk of the district court shall be read as a
reference to the Tax Court and to the clerk of the Tax Court
respectively. If gppedsaretaken from a decision of the Tax Court to
more than one court of appeals, the origina record shal be
transmitted to the court of appeals named in the first notice of appeal
filed. Provision for the record in any other appeal shall be made upon
appropriate application by the appellant to the court of appeals to
which such other appeal is taken.

[Amended effective August 1, 1979; December 1, 1994.]
CIRCUIT RULE 13
REVIEW OF A DECISION OF THE TAX COURT

There is no corresponding Circuit Rule.



RULE 14. APPLICABILITY OF OTHER RULESTO
REVIEW OF DECISIONS OF THE TAX COURT

All provisions of these rules are applicable to review of a decision
of the Tax Court, except that Rules 4-9, Rules 15-20, and Rules 22
and 23 are not applicable.
CIRCUIT RULE 14

APPLICABILITY OF OTHER RULESTO REVIEW OF
DECISIONSOF THE TAX COURT

There is no corresponding Circuit Rule.



TITLEIV. REVIEW AND ENFORCEMENT OF ORDERS
OF ADMINISTRATIVE AGENCIES, BOARDS,
COMMISSIONS AND OFFICERS

RULE 15. REVIEW OR ENFORCEMENT OF AN AGENCY
ORDER — HOW OBTAINED; INTERVENTION

(a) Petition for Review of Order; Joint Petition. Review of an
order of an administrative agency, board, commission, or officer
(hereinafter, the term "agency" will include agency, board,
commission, or officer) must be obtained by filing with the clerk of a
court of appeals that is authorized to review such order, within the
time prescribed by law, a petition to enjoin, set asde, suspend,
modify, or otherwise review, or anotice of appeal, whichever formis
indicated by the applicable statute (hereinafter, the term "petition for
review" will include a petition to enjoin, set aside, suspend, modify, or
otherwise review, or anotice of apped). The petition must name each
party seeking review either in the caption or in the body of the
petition. Use of such terms as "et al.,” or "petitioners" or
"respondents’ is not effective to name the parties. The petition aso
must designate the respondent and the order or part thereof to be
reviewed. Form 3inthe Appendix of Formsis a suggested form of a
petition for review. In each case the agency must be named
respondent. The United States will also be arespondent if required by
statute, even though not designated in the petition. If two or more
persons are entitled to petition the same court for review of the same
order and their interests are such as to make joinder practicable, they
may file ajoint petition for review and may thereafter proceed as a
single petitioner.

(b) Application for Enforcement of Order; Answer; Default;
Cross-Application for Enforcement. An gpplication for enforcement
of an order of an agency shall be filed with the clerk of a court of
appeas which is authorized to enforce the order. The application shall
contain a concise statement of the proceedings in which the order was
entered, the facts upon which venue is based, and the relief prayed.
Within 20 days after the application is filed, the respondent shall serve
on the petitioner and file with the clerk an answer to the application.



If the respondent fails to file an answer within such time, judgment
will be awarded for the relief prayed. If apetition isfiled for review
of an order which the court has jurisdiction to enforce, the respondent
may file a cross-application for enforcement.

(c) Serviceof Petition or Application. A copy of a petition for
review or of an gpplication or cross-application for enforcement of an
order shal be served by the clerk of the court of appeals on each
respondent in the manner prescribed by Rule 3(d), unless a different
manner of service is prescribed by an applicable statute. At the time
of filing, the petitioner shall furnish the clerk with a copy of the
petition or application for each respondent. At or before the time of
filing a petition for review, the petitioner shall serve a copy thereof on
al parties who shall have been admitted to participate in the
proceedings before the agency other than respondents to be served by
the clerk, and shall file with the clerk alist of those so served.

(d) Intervention. Unless an gpplicable statute provides a different
method of intervention, a person who desires to intervene in a
proceeding under this rule shall serve upon al parties to the
proceeding and file with the clerk of the court of appeals a motion for
leave to intervene. The motion shall contain a concise statement of
the interest of the moving party and the grounds upon which
intervention is sought. A motion for leave to intervene or other notice
of intervention authorized by an gpplicable statute shall be filed within
30 days of the date on which the petition for review is filed.

(e) Payment of Fees. When filing any separate or joint petition for
review in a court of appeals, the petitioner must pay the clerk of the
court of appedlsthe fees established by statute, and also the docket fee
prescribed by the Judicial Conference of the United States.

[Amended effective December 1, 1993 ]



RULE 15.1. BRIEFSAND ORAL ARGUMENT IN
NATIONAL LABOR RELATIONS BOARD PROCEEDINGS

Each party adverse to the National Labor Relations Board in an
enforcement or areview proceeding shdl proceed first on briefing and
at oral argument unless the court orders otherwise.

[Adopted effective July 1, 1986
CIRCUIT RULE 15

PETITION TO REVIEW OR APPEAL FROM AGENCY
ACTION; DOCKETING STATEMENT

(a) Service of Petition for Review. In carrying out the service
obligations of FRAP 15(c), in cases involving informal agency
rulemaking such as, for example, those conducted pursuant to 5
U.S.C. 8553, a petitioner or appellant need serve copies only on the
respondent agency, and on the United States if required by statute
(see e.g., 28 U.S.C. § 2344).

(b) Intervention. For purposes of FRAP 15(d), a motion to
intervene in a case before this court regarding review of agency action
must be served on all parties to the case before the court. A motion
tointervenein acase before this court concerning direct review of an
agency action shdl be deemed to be a motion to intervene in all cases
before this court involving the same agency action or order, including
later filed cases, unlessthe moving party specifically states otherwise,
and an order granting such motion shall have the effect of granting
intervention in all such cases.

(c) Docketing Statement.

(1) Timing. Asdirected by the court, appellant or petitioner
shall file an original and one copy of a docketing statement and shall
serve a copy on al parties (including intervenors) and amici curiae
appearing before this court at that time.



(2) Docketing Satement Form. The docketing statement shall
be on a form furnished by the clerk's office and shall contain such
information as the form prescribes. Absent good cause for an
exception, incomplete docketing statements will be rejected.

(3) Provisonal Certificate. Attached to the docketing state-
ment shal be a provisona certificate prepared by appellant or
petitioner setting forth the information required by Circuit Rule
28(a)(1).

(4) Knowledge and Information. The docketing statement and
the provisona certificate shal be prepared on the basis of the
knowledge and information reasonably available to appellant or
petitioner at the time of filing.

(5) Errorsin Docketing Satement. Any party or amicus shdl
bring any errors in the docketing statement or provisiona certificate
to the attention of the clerk by letter served on all parties and amici
within 7 days of service of the docketing statement.

(6) Satement by Respondent, Appellee, or Intervenor. Within
7 days of service of the docketing statement or the granting of an
intervention motion, a respondent, appellee, or intervenor shall file
with the court any statement required by Circuit Rule 26.1.

CIRCUIT RULE 151

BRIEFS AND ORAL ARGUMENT IN NATIONAL LABOR
RELATIONS BOARD AND FEDERAL LABOR
RELATIONSAUTHORITY PROCEEDINGS

The provisons of FRAP 15.1 shdl gpply dso to parties adverse to
the Federd Labor Relations Authority in an enforcement or areview
proceeding.



RULE 16. THE RECORD ON REVIEW OR
ENFORCEMENT

(a) Composition of the Record. The order sought to be
reviewed or enforced, the findings or report on which it is based, and
the pleadings, evidence and proceedings before the agency shall
constitute the record on review in proceedings to review or enforce
the order of an agency.

(b) Omissions From or Misstatements in the Record. If
anything material to any party is omitted from the record or is
misstated therein, the parties may at any time supply the omission or
correct the misstatement by stipulation, or the court may at any time
direct that the omission or misstatement be corrected and, if
necessary, that a supplemental record be prepared and filed.

CIRCUIT RULE 16
THE RECORD ON REVIEW OR ENFORCEMENT

There is no corresponding Circuit Rule.



RULE 17. FILING OF THE RECORD

(a) Agency to File; Time for Filing; Notice of Filing. The
agency shall file the record with the clerk of the court of appeas
within 40 days after service upon it of the petition for review unless
a different time is provided by the statute authorizing review. In
enforcement proceedings the agency shall file the record within 40
days after filing an application for enforcement, but the record need
not be filed unless the respondent has filed an answer contesting
enforcement of the order, or unless the court otherwise orders. The
court may shorten or extend the time above prescribed. The clerk
shdl give noticeto al parties of the date on which the record isfiled.

(b) Filing— What Constitutes. The agency may file the entire
record or such parts thereof asthe parties may designate by stipulation
filed with the agency. The origina papers in the agency proceeding
or certified copies thereof may befiled. Instead of filing the record or
designated parts thereof, the agency may file a certified list of all
documents, transcripts of testimony, exhibits and other material
comprising therecord, or alist of such partsthereof as the parties may
designate, adequatdly describing each, and thefiling of the certified list
shdl constitute filing of the record. The parties may stipulate that
neither the record nor a certified list be filed with the court. The
stipulation shall befiled with the clerk of the court of appeals and the
date of itsfiling shdl be deemed the date on which the record isfiled.
If acertified list isfiled, or if the parties designate only parts of the
record for filing or stipulate that neither the record nor a certified list
be filed, the agency shall retain the record or parts thereof. Upon
request of the court or the request of a party, the record or any part
thereof thus retained shdl be transmitted to the court notwithstanding
any prior stipulation. All parts of the record retained by the agency
shall be a part of the record on review for al purposes.

CIRCUIT RULE 17



FILING OF THE RECORD FOR REVIEW OR
ENFORCEMENT OF AGENCY ORDER

(&) Immigration Case. On ptition for review of an action of the
Immigration and Naturalization Service, that agency shall transmit the
record to this court within 40 days after the filing of the petition for
review.

(b) Other Agency Case. On petition for review or on direct
appedl of any other agency action, the agency shall transmit a certified
list of the contents of the administrative record to the court within 40
days after thefiling of the petition for review or direct appeal, and no
other portion of the record shall be transmitted to this court unless the
court so requests.

See also Circuit Rule 47.1 (Matters under Seal).



RULE 18. STAY PENDING REVIEW

Application for astay of adecision or order of an agency pending
direct review in the court of appeals shall ordinarily be made in the
first instance to the agency. A moation for such relief may be made to
the court of appeals or to ajudge thereof, but the motion shall show
that application to the agency for the relief sought is not practicable,
or that application has been made to the agency and denied, with the
reasons given by it for denial, or that the action of the agency did not
afford the relief which the applicant had requested. The motion shall
also show the reasons for the relief requested and the facts relied
upon, and if the facts are subject to dispute the motion shall be
supported by affidavits or other sworn statements or copies thereof.
With the motion shall be filed such parts of the record as are relevant
to therelief sought. Reasonable notice of the motion shall be given to
al parties to the proceeding in the court of appeals. The court may
condition relief under this rule upon the filing of a bond or other
appropriate security. The motion shall be filed with the clerk and
normaly will be considered by a panel or division of the court, but in
exceptional cases where such procedure would be impracticable due
to the requirements of time, the application may be made to and
considered by a single judge of the court.

CIRCUIT RULE 18

STAY AND EMERGENCY RELIEF PENDING REVIEW OF
AGENCY ORDER

(a) Criteria; Service.

(1) A motion for a stay of an order of an agency or any other
motion seeking emergency relief shall state whether such relief was
previously requested from the agency and the ruling on that request.
The motion shall state the reasons for granting the stay or other
emergency relief sought and shdl discuss, with specificity, each of the
following factors: (i) the likelihood that the moving party will prevail
on the merits; (ii) the prospect of irreparable injury to the moving



party if relief iswithheld; (iii) the possibility of harm to other parties
if relief is granted; and (iv) the public interest.

(2) Except in extraordinary circumstances, the motion shall be
served by hand or, in the case of counsel located outside the greater
Washington metropolitan area, by other form of expedited service.
Counsel shall attempt to notify opposing counsel by telephone in
advance of thefiling of the motion and shall describe in the motion or
accompanying memorandum the efforts made to so notify opposing
counsal.

(3) There shdl be attached to each copy of the motion a copy
of the order involved, and of any pertinent rule, decision, memo-
randum, opinion, or findings issued by the agency.

(b) Dispositive Motion Combined with Motion for Stay or
Opposition Thereto. A party filing or opposing a motion for a stay
or other emergency relief may, in addition or in the dternative, file a
motion to dispose of the petition for review or direct apped in its
entirety. When aresponse to amotion for a stay or other emergency
relief is combined with a dispositive motion, the combined pleading
shall be no longer than 30 pages. The response to such a combined
pleading shall be no longer than 15 pages, and the final reply shall be
no longer than 10 pages.

See also Circuit Rule 8 (Stay and Emergency Relief Pending
Appeal from Judgment or Order of District Court), Circuit Rule 25
(Filing and Service), and Circuit Rule 27 (Motions and Petitions).



RULE 19. SETTLEMENT OF JUDGMENTS ENFORCING
ORDERS

When an opinion of the court is filed directing the entry of a
judgment enforcing in part the order of an agency, the agency shall
within 14 days thereafter serve upon the respondent and file with the
clerk a proposed judgment in conformity with the opinion. If the
respondent objects to the proposed judgment as not in conformity
with the opinion, the respondent shall within 7 days thereafter serve
upon the agency and file with the clerk a proposed judgment which
the respondent deems to be in conformity with the opinion. The court
will thereupon settle the judgment and direct its entry without further
hearing or argument.

[Amended effective July 1, 1986.]
CIRCUIT RULE 19
SETTLEMENT OF JUDGMENT ENFORCING AN ORDER

There is no corresponding Circuit Rule.



RULE 20. APPLICABILITY OF OTHER RULESTO
REVIEW OR ENFORCEMENT OF AGENCY ORDERS

All provisions of these rules are applicable to review or
enforcement of orders of agencies, except that Rules 3-14 and Rules
22 and 23 are not applicable. As used in any applicable rule, the term
"appellant” includes a petitioner and the term "appellee” includes a
respondent in proceedings to review or enforce agency orders.

CIRCUIT RULE 20

APPLICABILITY OF OTHER RULESTO REVIEW OR
ENFORCEMENT OF AGENCY ORDERS

There is no corresponding Circuit Rule.



TITLE V. EXTRAORDINARY WRITS

RULE 21. WRITS OF MANDAMUS AND PROHIBITION,
OTHER EXTRAORDINARY WRITS

(a) Mandamus or Prohibition to a Court: Petition, Filing,
Service, and Docketing.

(1) A party petitioning for awrit of mandamus or prohibition
directed to a court shdl file a petition with the circuit clerk with proof
of service on all partiesto the proceeding in the trial court. The party
shall also provide a copy to the trial court judge. All partiesto the
proceeding in thetrial court other than the petitioner are respondents
for all purposes.

(2)(A) The petition shall betitled “In re [name of petitioner].”

(B) The petition shall state:
(1) the relief sought;
(i) the relief presented;

(i) the facts necessary to understand the issues
presented by the petition; and

(iv) the reasons why the writ should issue.
(C) The petition shall include copies of any order or
opinion or parts of the record that may be essential to understand the

matters set forth in the petition.

(3) When the clerk receives the prescribed docket fee, the
clerk shall docket the petition and submit it to the court.

(b) Denial; Order Directing Answer; Briefs, Precedence.



(1) The court may deny the petition without an answer.
Otherwise, it shall order the respondent, if any, to answer within a
fixed time.

(2) The clerk shal serve the order to respond on all persons
directed to respond.

(3) Two or more respondents may answer jointly.

(4) The court of appeas may invite or order the trial judge to
respond or may invite an amicus curiaeto do so. Thetria court judge
may request permission to respond but may not respond unless invited
or ordered to do so by the court of appeals.

(5) If briefing or ora argument is required, the clerk shall
advise the parties, and when appropriate, the trial court judge or
amicus curiae.

(6) The proceeding shall be given preference over ordinary
civil cases.

(7) Thecircuit clerk shall send a copy of the final disposition
to the trial court judge.

(c) Other Extraordinary Writs. Application for an
extraordinary writ other than one of those provided for in subdivisions
(&) and (b) of thisrule shdl be made by filing a petition with the circuit
clerk with proof of service on the respondents. Proceedings on such
application shall conform, so far as is practicable, to the procedure
prescribed in subdivisions (a) and (b) of thisrule.

(d) Form of Papers, Number of Copies. All papers may be
typewritten. An origina and three copies shal be filed unless the
court requires thefiling of adifferent number by local rule or by order
in aparticular case.

[Amended effective December 1, 1994; December 1, 1996.]



CIRCUIT RULE 21

WRITS OF MANDAMUSAND PROHIBITION AND
OTHER EXTRAORDINARY WRITSAND COMPLAINTS
OF UNREASONABLE DELAY

(a) A petition for a specia writ to the district court or an
administrative agency, including a petition seeking relief from
unreasonable agency delay, shall be treated as a motion for purposes
of these rules, except that no responsive pleading shall be permitted
unless requested by the court. No such petition shall be granted in the
absence of such arequest.

(b) A petition for awrit of mandamus or awrit of prohibition to
the digtrict court shall not bear the name of the district judge, but shall
be titled, "In re , Petitioner. "Unless
otherwise ordered, the district judge shall be represented pro forma
by counsel for the party opposing the relief, who shall appear in the
name of such party and not that of the judge.




TITLE VI. HABEAS CORPUS; PROCEEDINGSIN FORMA
PAUPERIS

RULE 22. HABEAS CORPUS PROCEEDINGS

(a) Application for the Original Writ. An application for awrit
of habeas corpus shall be made to the appropriate district court. If
application is made to a circuit judge, the application shall be
transferred to the appropriate district court. 1f an application is made
to or transferred to the district court and denied, renewa of the
application before acircuit judge shdl not be permitted. The applicant
may, pursuant to section 2253 of title 28 of the United States Code,
appeal to the appropriate court of appeals from the order of the
district court denying the writ.

(b) Certificate of Appealability. In a habeas corpus proceeding
in which the detention complained of arises out of process issued by
a State court, an appeal by the applicant for the writ may not proceed
unless a district or a circuit judge issues a certificate of appeaability
pursuant to section 2253(c) of title 28, United States Code. If an
appedl is taken by the applicant, the district judge who rendered the
judgment shall either issue a certificate of appealability or state the
reasons why such a certificate should not issue. The certificate or the
statement shall be forwarded to the court of appeals with the notice
of appea and the file of the proceedings in the district court. If the
district judge has denied the certificate, the applicant for the writ may
then request issuance of the certificate by a circuit judge. If such a
request is addressed to the court of appeals, it shall be deemed
addressed to the judges thereof and shall be considered by a circuit
judge or judges asthe court deems appropriate. If no express request
for a certificate is filed, the notice of appea shall be deemed to
constitute a request addressed to the judges of the court of appeals.
If an appeal is taken by a State or its representative, a certificate of
appedability is not required.

[Amended effective April 26, 1996.]

CIRCUIT RULE 22



HABEAS CORPUS PROCEEDING

See Circuit Rule 47.2 (Appeal Expedited by Statute; Habeas
Corpus Proceeding).



RULE 23. CUSTODY OF PRISONERSIN HABEAS
CORPUS PROCEEDINGS

() Transfer of Custody Pending Review. Pending review of a
decision in a habeas corpus proceeding commenced before a court,
justice or judge of the United States for the release of a prisoner, a
person having custody of the prisoner shall not transfer custody to
another unless such transfer is directed in accordance with the
provisions of this rule. Upon application of a custodian showing a
need therefor, the court, justice or judge rendering the decision may
make an order authorizing transfer and providing for the substitution
of the successor custodian as a party.

(b) Detention or Release of Prisoner Pending Review of
Decison Failing to Release. Pending review of a decision failing or
refusing to release a prisoner in such a proceeding, the prisoner may
be detained in the custody from which release is sought, or in other
appropriate custody, or may be enlarged upon the prisoner's
recognizance, with or without surety, as may appear fitting to the
court or justice or judge rendering the decision, or to the court of
appeals or to the Supreme Court, or to a judge or justice of either
court.

(c) Release of Prisoner Pending Review of Decision Ordering
Release. Pending review of a decision ordering the release of a
prisoner in such a proceeding, the prisoner shall be enlarged upon the
prisoner's recognizance, with or without surety, unless the court or
justice or judge rendering the decision, or the court of appeals or the
Supreme Court, or a judge or justice of either court shall otherwise
order.

(d) Modification of Initial Order Respecting Custody. An
initial order respecting the custody or enlargement of the prisoner and
any recognizance or surety taken, shall govern review in the court of
appedals and in the Supreme Court unless for specia reasons shown to
the court of appeals or to the Supreme Court, or to ajudge or justice
of either court, the order shall be modified, or an independent order
respecting custody, enlargement or surety shall be made.



[Amended effective July 1, 1986.]
CIRCUIT RULE 23

CUSTODY OF PRISONERSIN HABEAS CORPUS
PROCEEDINGS

There is no corresponding Circuit Rule.



RULE 24. PROCEEDINGS IN FORMA PAUPERIS

(a) Leave to Proceed on Appeal In Forma Pauperis From
District Court to Court of Appeals. A party to an action in a
district court who desires to proceed on appeal in forma pauperis
shall file in the district court a motion for leave so to proceed,
together with an affidavit, showing, in the detail prescribed by Form
4 of the Appendix of Forms, the party's inability to pay fees and costs
or to give security therefor, the party's belief that party is entitled to
redress, and a statement of the issues which that party intends to
present on appeal. If the motion is granted, the party may proceed
without further application to the court of appeals and without
prepayment of fees or costs in either court or the giving of security
therefor. If the motion is denied, the district court shall state in
writing the reasons for the denial.

Notwithstanding the provisions of the preceding paragraph, a
party who has been permitted to proceed in an action in the district
court in forma pauperis, or who has been permitted to proceed there
as one who is financially unable to obtain adequate defense in a
criminal case, may proceed on appeal in forma pauperis without
further authorization unless, before or after the notice of appeal is
filed, the district court shall certify that the appeal is not taken in good
faith or shdl find that the party is otherwise not entitled so to proceed,
in which event the district court shall state in writing the reasons for
such certification or finding.

If a motion for leave to proceed on appeal in forma pauperisis
denied by the digtrict court, or if the district court shall certify that the
apped is not taken in good faith or shal find that the party is
otherwise not entitled to proceed in forma pauperis, the clerk shall
forthwith serve notice of such action. A motion for leave so to
proceed may be filed in the court of appeals within 30 days after
service of notice of the action of the district court. The motion shall
be accompanied by a copy of the affidavit filed in the district court, or
by the affidavit prescribed by the first paragraph of this subdivision if
no affidavit has been filed in the district court, and by a copy of the
statement of reasons given by the district court for its action.



(b) Leaveto Proceed on Appeal or Review In Forma Pauperis
in Administrative Agency Proceedings. A party to a proceeding
before an administrative agency, board, commission or officer
(induding, for the purpose of thisrule, the United States Tax Court)
who desires to proceed on appeal or review in a court of appealsin
forma pauperis, when such appeal or review may be had directly in a
court of appeds, shdl filein the court of appeals a motion for leave so
to proceed, together with the affidavit prescribed by the first
paragraph of (a) of this Rule 24.

(c) Form of Briefs, Appendices and Other Papers. Parties
allowed to proceed in forma pauperis may file briefs, appendices and
other papers in typewritten form, and may request that the appeal be
heard on the origina record without the necessity of reproducing parts
thereof in any form.

[Amended effective August 1, 1979; July 1, 1986.]
CIRCUIT RULE 24
PROCEEDINGSIN FORMA PAUPERIS

(a) All appeals in forma pauperis shall be considered on the
record without the necessity of an appendix. With the brief, appellant
shall furnish the following items:

(1) The pages of the court reporter's transcript to be called to
the attention of the court (any method of duplication may be used
which produces a clear black image on white paper), and alist setting
forth the page numbers of the transcripts so furnished.

(2) Other portions of the record to be presented for the court's
consideration, which shall in every case include the findings of fact,
conclusions of law, and opinion, if any, of the district court.

The appellant is required to submit one copy of the above-listed
documents; however, gppellants are encouraged to submit 4 copies of
each if they are able to do so.



(b) With the brief, appellee shall furnish 4 copies of any pages of
the transcript, or of other portions of the record, to be called to the
court's attention and which were not furnished by appellant.

See also Circuit Rule 30 (Appendix to the Briefs) and Circuit Rule
31 (Number of Copies of aBrief).



TITLE VII. GENERAL PROVISIONS
RULE 25. FILING AND SERVICE
(a) Filing.

(1) Flingwiththe Clerk. A paper required or permitted to be
filed in acourt of appeals shall be filed with the clerk.

(2) Filing: Method and Timeliness.

(A) In general. Filing may be accomplished by mail
addressed to the clerk, but filing is not timely unless the clerk receives
the papers within the time fixed for filing.

(B) A brief or appendix. A brief or appendix is timely
filed, however, if on or before the last day for filing, it is.

(i) mailed to the clerk by First-Class Mail, or other
class of mail that is at least as expeditious, postage
prepaid; or

(ii) dispatched to the clerk for delivery within 3
calendar days by athird-party commercial carrier.

(C) Inmate filing. A paper filed by an inmate confined in
aninditution istimely filed if depogited in the ingtitution's internal mail
system on or beforethe last day for filing. Timely filing of a paper by
an inmate confined in an institution may be shown by a notarized
statement or declaration (in compliance with 28 U.S.C. § 1746)
setting forth the date of deposit and stating that first-class postage has
been prepaid.

(D) Electronicfiling. A court of appeas may by local rule
permit papers to be filed, signed, or verified by electronic means that
are consistent with technical standards, if any, that the Judicia
Conference of the United States establishes. A paper filed by



electronic means in compliance with alocal rule constitutes a written
paper for the purpose of applying these rules.

(3) Filing a Motion with a Judge. If a motion requests relief
that may be granted by a single judge, the judge may permit the
motion to be filed with the judge; the judge shall note the filing date
on the motion and give it to the clerk.

(4) Clerk' s Refusal of Documents. The clerk shall not refuse
to accept for filing any paper presented for that purpose solely
because it is not presented in proper form as required by these rules
or by any local rules or practices.

(b) Service of All PapersRequired. Copiesof all papersfiled by
any party and not required by these rules to be served by the clerk
shall, at or before the time of filing, be served by a party or person
acting for that party on al other parties to the appea or review.
Service on a party represented by counsdl shall be made on counsd.

(c) Manner of Service. Service may be persona, by mail, or by
third-party commercia carrier for delivery within 3 calendar days.
When reasonable considering such factors as the immediacy of the
relief sought, distance, and cost, service on a party shall be by a
manner at least as expeditious as the manner used to file the paper
with the court. Persona service includes delivery of the copy to a
responsible person at the office of counseal. Service by mail or by
commercial carrier is complete on mailing or delivery to the carrier.

(d) Proof of Service; Filing. A paper presented for filing shal
contain an acknowledgment of service by the person served or proof
of servicein the form of astatement of the date and manner of service,
of the names of the persons served, and of the addresses to which the
papers were mailed or at which they were delivered, certified by the
person who made service. Proof of service may appear on or be
affixed to the papers filed. When a brief or appendix is filed by
mailing or digpatch in accordance with Rule 25(a)(2)(B), the proof of
service shall also state the date and manner by which the document
was mailed or dispatched to the clerk.



(€) Number of Copies. Whenever theserules require the filing or
furnishing of a number of copies, a court may require a different
number by local rule or by order in a particular case.

[Amended effective July 1, 1986; December 1, 1991; December 1,
1993; December 1, 1994; December 1, 1996.]

CIRCUIT RULE 25
FILING AND SERVICE

A non-emergency paper may be filed at the United States court
house after the regular hours of the clerk's office pursuant to
procedures established by the clerk's office. (See also Circuit Rule
27(f).) In emergencies or other compelling circumstances, the clerk
may authorize that papers be filed with the court and served on
counsel through facsimile transmission. Except when specifically so
permitted, such filing and service are not authorized.

See also Circuit Rule 27(a)(1) and (f) (Motions and Petitions), and
Circuit Rule 45(b) (Duties of Clerk, Office Hours).



RULE 26. COMPUTATION AND EXTENSION OF TIME

(a) Computation of Time. In computing any period of time
prescribed or allowed by these rules, by an order of court, or by any
applicable statute, the day of the act, event, or default from which the
designated period of time beginsto run shal not be included. The last
day of the period so computed shal be included, unless it is a
Saturday, a Sunday, or alegal holiday, or, when the act to be doneis
the filing of a paper in court, a day on which weather or other
conditions have made the office of the clerk of the court inaccessible,
in which event the period runs until the end of the next day whichis
not one of the aforementioned days. When the period of time
prescribed or alowed is less than 7 days, intermediate Saturdays,
Sundays, and lega holidays shall be excluded in the computation. As
used inthisrule "lega holiday" includes New Y ear's Day, Birthday of
Martin Luther King, Jr., Washington's Birthday, Memorial Day,
Independence Day, Labor Day, Columbus Day, Veterans Day,
Thanksgiving Day, Christmas Day, and any other day appointed as a
holiday by the President or the Congress of the United States. It shall
also include a day appointed as a holiday by the state wherein the
district court which rendered the judgment or order which is or may
be appeded from is Situated, or by the state wherein the principal
office of the clerk of the court of appeals in which the apped is
pending is located.

(b) Enlargement of Time. The court for good cause shown may
upon motion enlarge the time prescribed by these rules or by its order
for doing any act, or may permit an act to be done after the expiration
of such time; but the court may not enlarge the time for filing a notice
of appeal, a petition for alowance, or a petition for permission to
appeal. Nor may the court enlarge the time prescribed by law for
filing a petition to enjoin, set aside, suspend, modify, enforce or
otherwise review, or a notice of appeal from, an order of an
administrative agency, board, commission or officer of the United
States, except as specifically authorized by law.

(c) Additional Time After Service. When a party isrequired or
permitted to act within a prescribed period after service of a paper



upon that party, 3 days are added to the prescribed period unless the
paper is delivered on the date of service stated in the proof of service.

[Amended effective July 1, 1971; July 1, 1986; December 1, 1989;
December 1, 1991; December 1, 1996.]

RULE 26.1 CORPORATE DISCLOSURE STATEMENT

Any non-governmental corporate party to a civil or bankruptcy
case or agency review proceeding and any non-governmental
corporate defendant in acriminal case must file a statement identifying
all parent companies, subsdiaries (except wholly-owned subsidiaries),
and affiliates that have issued shares to the public. The statement
must be filed with a party's principal brief or upon filing a motion,
response, petition, or answer in the court of appeals, whichever first
occurs, unless a loca rule requires earlier filing. Whenever the
statement isfiled before aparty’ s principa brief, an original and three
copies of the statement must be filed unless the court requires the
filing of a different number by local rule or by order in a particular
case. The statement must be included in front of the table of contents
in aparty's principal brief even if the statement was previoudly filed.

[Adopted effective December 1, 1989; amended effective December
1, 1991; December 1, 1994.]

CIRCUIT RULE 26
COMPUTATION AND EXTENSION OF TIME
For the purpose of computing response and reply periods, all filed
papers will be presumed to have been served by mail unless the
certificate of service clearly indicates that service was made by hand
or other means authorized by Circuit Rule 25.

CIRCUIT RULE 26.1

DISCLOSURE STATEMENT



(@) A corporation, association, joint venture, partnership,
syndicate, or other smilar entity appearing as a party or amicus in any
proceeding shall file a disclosure statement, at the time specified in
FRAP 26.1, or as otherwise ordered by the court, identifying all
parent companies, subsidiaries, and affiliates that have issued shares
or debt securities to the public. For the purposes of this rule,
"dfiliate”" shall be a person that directly, or indirectly through one or
more intermediaries, controls, is controlled by, or is under common
control with, the specified entity; "parent” shal be an filiate
controlling such entity directly, or indirectly through intermediaries;
and "subsdiary” shall be an affiliate controlled by such entity directly
or indirectly through one or more intermediaries.

(b) The statement shall identify the represented entity's generd
nature and purpose, insofar as relevant to the litigation, and if the
entity is unincorporated, the statement shall include the names of any
members of the entity that have issued shares or debt securities to the
public. No such listing need be made, however, of the names of
members of a trade association or professional association. For
purposes of thisrule, a"trade association” is a continuing association
of numerous organizations or individuals operated for the purpose of
promoting the general commercial, professional, legislative, or other
interests of the membership.

See also Circuit Rule 12(b) and (f) (Docketing Statement in
Appeal from a Judgment or Order of District Court; Statement by
Appellee or Intervenor), and Circuit Rule 15 (¢)(3) and (6)
(Docketing Statement in Appeal from or Petition to Review Agency
Action).



RULE 27. MOTIONS

(@) Content of Motions; Response. Unless another form is
elsewhere prescribed by these rules, an application for an order or
other relief shall be made by filing a motion for such order or relief
with proof of service on all other parties. The motion shall contain or
be accompanied by any matter required by a specific provision of
these rules governing such amotion, shall state with particularity the
grounds on which it is based, and shall set forth the order or relief
sought. If amotion is supported by briefs, affidavits or other papers,
they shall be served and filed with the motion. Any party may filea
response in opposition to a motion other than one for a procedural
order [for which see subdivision (b)] within 7 days after service of the
motion, but motions authorized by Rules 8, 9, 18 and 41 may be acted
upon after reasonable notice, and the court may shorten or extend the
time for responding to any motion.

(b) Determination of Motions for Procedural Orders.
Notwithstanding the provisions of () of this Rule 27 as to motions
generdly, motions for procedural orders, including any motion under
Rule 26(b), may be acted upon at any time, without awaiting a
response thereto, and pursuant to rule or order of the court, motions
for specified types of procedural orders may be disposed of by the
clerk. Any party adversdly affected by such action may by application
to the court request consideration, vacation or modification of such
action.

(c) Power of a Single Judgeto Entertain Motions. In addition
to the authority expresdy conferred by these rules or by law, asingle
judge of a court of appeals may entertain and may grant or deny any
request for relief which under these rules may properly be sought by
motion, except that a single judge may not dismiss or otherwise
determine an appeal or other proceeding, and except that a court of
appeals may provide by order or rule that any motion or class of
motions must be acted upon by the court. The action of asingle judge
may be reviewed by the court.



(d) Form of Papers; Number of Copies. All papersrelating to
a motion may be typewritten. An original and three copies must be
filed unless the court requires the filing of a different number by local
rule or by order in a particular case.

[Amended effective August 1, 1979; December 1, 1989; December
1, 1994

CIRCUIT RULE 27
MOTIONSAND PETITIONS
(a) Form of Pleadings.

(1) In Writing; Service. Except where otherwise specifically
provided by the FRAP or by these rules, and except for motions made
in open court when opposing counsel is present, every motion or
petition shall be in writing and signed by counsel of record or by the
movant if not represented by counsel, with proof of service on all
other parties to the proceeding before this court.

(2) Page Limits. Except by permission or direction of this
court, motions, responses thereto, or petitions for special writs and
responses thereto if ordered, shal not exceed 20 pages, and areply to
aresponse shall not exceed 10 pages.

(3) Format. Motions and petitions, responses thereto, and
replies to responses shall be prepared in conformity with FRAP 32.
Motions and their supporting memoranda may be combined into a
single document.

(4) References to Oral Argument and Submissions Without
Argument. If acase has been scheduled for orad argument, has already
been argued, or has been submitted without oral argument, a motion
or petition, and any response or reply, shall so state in capital letters
at the top of thefirst page and, where applicable, shall include the date
of argument.



(b) Number of Copies. Unless the court otherwise directs, the
origina and 4 copies of every motion, petition, response, and reply
shall be filed with the clerk.

(c) Response. When a party opposing a motion or petition also
seeks affirmative relief, that party shall submit with the response a
motion so stating. The response and motion for affirmative relief may
be included within the same pleading; the caption of that pleading,
however, shall denote clearly that the response includes the motion.
Such a combined motion and response shdl be limited to 30 pages, the
response to such a combined filing shall be limited to 20 pages, and
thefind reply for such a combined filing shall be limited to 10 pages.

(d) Reply to Response. Any reply to aresponse to a motion or
petition, unless the court enlarges or shortens the time, must be filed
within 3 days after service of the response, except when the response
includes a motion for affirmative relief; in the latter case, the reply
may be joined in the same pleading with a response to the motion for
affirmative relief and that pleading may be filed within 7 days of
service of the motion for affirmative relief. The caption of this
pleading shall denote clearly that both the reply to the response and
the response to the affirmative motion are included in that pleading.
A reply shall not reargue propositions presented in the motion or
petition, or present matters that are not strictly in reply to the
response. After aparty files areply, no further pleading pertaining to
the motion or petition may be filed by that party except upon leave of
the court.

(e) Clerk May Dispose of Certain Motions.

(1) Procedural Motions. The clerk may dispose of unopposed
procedural motions, in accordance with the court's instructions.
Instead of granting or denying a motion under the authority afforded
by this subparagraph, the clerk may submit it to a panel or to an
individual judge of the court.



(2) Reconsideration of Clerk's Orders. Any interested party
adversdly affected by an order of the clerk disposing of a motion may
move for reconsideration thereof within 10 days after entry of the
order. The clerk shal submit the motion for reconsideration to a
panel or an individual judge of the court.

(f) Requests for Expeditious Consideration. Any party may
request expedited action on a motion on the ground that, to avoid
irreparable harm, relief is needed in less time than would ordinarily be
required for this court to recelve and consider aresponse. The motion
on which expedited action is sought shall be labeled an "Emergency
Motion" and the request for expedition shall state the nature of the
emergency and the date by which court action is necessary. The
motion must be filed at least 7 days before the date by which court
action is necessary or counsel must explain why it was not so filed.
Counsel for the party seeking expedition shall communicate the
request and the reasons therefor in person or by telephone to the
clerk's office and to opposing counsdl.

(g) Dispositive Motions.

(1) Timing. Any motion which, if granted, would dispose of
the apped or petition for review in its entirety, or transfer the case to
another court, shall be filed within 45 days of the docketing of the
casein this court, unless, for good cause shown, the court grants leave
for alater filing. This requirement does not apply to amotion by an
appellant to dismiss its own appeal, or by a petitioner to dismissits
own petition either of which may be filed at any time.

(2) Required Attachments. There shall be attached to each
copy of a dispositive motion a copy of the judgment or order
involved, and of any pertinent decision, memorandum, opinion, or
findings issued by the district court or agency. If the reasons were
given orally, the pertinent extract from the reporter's transcript shall
be attached, if available.

(3) Deferral of Briefing Pending Resolution of Dispositive
Motion. Unless otherwise ordered by the court, briefing, if scheduled,



will be deferred pending resolution of any dispositive motion filed
within 45 days of docketing of the casein this court. If such amotion
isfiled more than 45 days after the docketing of the case in this court,
briefing shall be deferred only if ordered by the court.

(4) Response to an Untimely Motion. When a substantive
motion is filed along with amotion for leave to file out of time or to
exceed the length limitations, no response is required to the
substantive motion until a decision is rendered on the motion to file
out of time or to exceed length limitations.

(h) Motions to Extend Time for Filing and to Exceed Page
Limits.

(1) Timeliness of Request. A motion to extend the time for
filing motions or petitions, or to exceed the page limits for such
pleadings, shal befiled at least 10 days before the due date of such
pleadings. A motion to extend the time for filing a response to a
motion, or to exceed the page limits for such pleading, shdl be filed
at least 3 days before the due date of such pleading. A motion to
extend the time for filing a reply to a response to a motion, or to
exceed the page limits for such pleading, shall be filed at |east 2 days
before the due date of such pleading.

(2) Consultation with Counsel. Before filing a motion to
extend the time for filing apleading or for leave to exceed page limits,
counsel for the moving party must attempt to obtain the consent of
other counsel. If consent is not obtained, counsel for the moving
party must attempt to inquire whether an opposition or other form of
response will befiled. In the opening paragraph of any such motion,
counsd mugt recite the position taken by other counsel in response to
these inquiries, or the efforts made to obtain responses.

If other counsel have stated an intention to file an opposition or
other response, or have not been reached after reasonable effort,
counsel for the moving party shall serve the motion by personal
service or, if personal serviceis not feasible, by giving other counsel
telephone notice of the filing and serving the motion by the most



expeditious form of mail delivery or overnight delivery service. If
counsd isunable to effect personal service or telephone notice at the
time of filing, the opening paragraph of the motion shall recite the
efforts made to do so. Any opposition or response to the motion must
be filed within 3 days after personal service or telephone notice.

(3) Pleadings in Excess of Page Limits. The court disfavors
motions to exceed page limits; such motions will be granted only for
extraordinarily compelling reasons.

(4) Automatic Extensions for Timely Filed Motions. If a
motion isfiled in accordance with the requirements of subpara- graphs
(1) and (2) above and the court does not act on the motion by the end
of the second business day before the filing deadline, the time for filing
the pleading is automatically extended until the court rules on the
motion. If the motion is denied by the court under these
circumstances, the time for filing will be extended automatically for
the following periods after the date of the order denying the motion:
for responsive pleadings that must be filed within 3 days of the
pleadings to which they respond, 4 days; and for all other pleadings,
6 days. If atimely filed motion to exceed length limitations is not
acted upon by thefiling date for the document, the overlong document
may befiled; if the motion is subsequently denied, the movant will be
given ashort period in which to file a document that conforms to the
rules. Thisrule does not apply to filing of briefs. See Circuit Rule 28.

See also Circuit Rule 25 (Filing and Service), and Circuit Rule
47.1 (Matters Under Seal).



RULE 28. BRIEFS

(&) Appellant's Brief. The brief of the appellant must contain,
under appropriate headings and in the order here indicated:

(1) A table of contents, with page references, and a table of
cases (aphabeticaly arranged), statutes and other authorities cited,
with references to the pages of the brief where they are cited.

(2) A statement of subject matter and appellate jurisdiction.
The statement shall include: (i) a statement of the basis for subject
matter jurisdiction in the district court or agency, with citation to
applicable statutory provisons and with reference to the relevant facts
to establish such jurisdiction; (ii) a statement of the basis for
jurisdiction in the court of appeals, with citation to applicable
statutory provisions and with reference to the relevant facts to
establish such jurisdiction; the statement shall include relevant filing
dates establishing the timeliness of the appeal or petition for review
and (a) shall state that the appedl is from a final order or a fina
judgment that disposes of al claims with respect to al parties or, if
not, (b) shdl include information establishing that the court of appeals
has jurisdiction on some other basis.

(3) A statement of the issues presented for review.

(4) A statement of the case. The statement shall first indicate
briefly the nature of the case, the course of proceedings, and its
digposition in the court below. There shall follow a statement of the
facts relevant to the issues presented for review, with appropriate
references to the record (see subdivision (g)).

(5) A summary of argument. The summary should contain a
succinct, clear, and accurate statement of the arguments made in the
body of the brief. It should not be a mere repetition of the argument
headings.

(6) An argument. The argument must contain the contentions
of the appdlant on the issues presented, and the reasons therefor, with



citations to the authorities, statutes and parts of the record relied on.
The argument must also include for each issue a concise statement of
the applicable standard of review; this statement may appear in the
discussion of each issue or under a separate heading placed before the
discussion of the issues.

(7) A short conclusion stating the precise relief sought.

(b) Appellee'sBrief. The brief of the appellee must conform to
the requirements of paragraphs (a)(1)—(6), except that none of the
following need appear unless the appellee is dissatisfied with the
statement of the appellant:

(1) the jurisdictiona statement;

(2) the statement of the issues;

(3) the statement of the case;

(4) the statement of the standard of review.

(c) Reply Brief. The gppelant may fileabrief in reply to the brief
of the appellee, and if the appellee has cross-appealed, the appellee
may file abrief in reply to the response of the appellant to the issues
presented by the cross appeal. No further briefs may be filed except
with leave of court. All reply briefs shall contain atable of contents,
with page references, and a table of cases (aphabetically arranged),
statutes and other authorities cited, with references to the pages of the
reply brief where they are cited.

(d) Referencesin Briefsto Parties. Counsel will be expected in
their briefs and oral arguments to keep to a minimum references to
parties by such designations as "appelant” and "appellee’. It
promotes clarity to use the designations used in the lower court or in
the agency proceedings, or the actual names of parties, or descriptive
terms such as "the employee,” "the injured person,” "the taxpayer,"
"the ship," "the stevedore,” etc.



(e) Referencesin Briefsto the Record. Referencesin the briefs
to parts of the record reproduced in the appendix filed with the brief
of the gppdlant (see Rule 30(a)) shall be to the pages of the appendix
at which those parts appear. If the appendix is prepared after the
briefsarefiled, references in the briefs to the record shall be made by
one of the methods allowed by Rule 30(c). If the record is
reproduced in accordance with the provisions of Rule 30(f), or if
references are made in the briefs to parts of the record not
reproduced, the references shall be to the pages of the parts of the
record involved; e.g., Answer p. 7, Motion for Judgment p. 2,
Transcript p. 231. Intdligible abbreviations may be used. If reference
is made to evidence the admissibility of which is in controversy,
reference shall be made to the pages of the appendix or of the
transcript at which the evidence was identified, offered, and received
or rejected.

(f) Reproduction of Statutes, Rules, Regulations, etc. If
determination of the issues presented requires the study of statutes,
rules, regulations, etc. or relevant parts thereof, they shall be
reproduced in the brief or in an addendum at the end, or they may be
supplied to the court in pamphlet form.

(9) Length of Briefs. Except by permission of the court, or as
specified by loca rule of the court of appedls, principal briefs must not
exceed 50 pages, and reply briefs must not exceed 25 pages, exclusive
of pages containing the corporate disclosure statement, table of
contents, tables of citations, proof of service, and any addendum
containing statutes, rules, regulations, etc.

(h) Briefsin Cases Involving Cross Appeals. |If across appeal
isfiled, the party who first files a notice of appeal, or in the event that
the notices are filed on the same day, the plaintiff in the proceeding
below shdl be deemed the appellant for the purposes of this rule and
Rules 30 and 31, unless the parties otherwise agree or the court
otherwise orders. The brief of the appellee shall conform to the
requirements of subdivision (a)(1)—6) of this rule with respect to the
appellee's cross gpped as well as respond to the brief of the appellant



except that a statement of the case need not be made unless the
appelleeis dissatisfied with the statement of the appellant.

(i) Briefsin CasesInvolving Multiple Appelants or Appellees.
In cases involving more than one appellant or appellee, including cases
consolidated for purposes of the appeal, any number of either may join
inasgngle brief, and any gopellant or appellee may adopt by reference
any part of the brief of another. Parties may similarly join in reply
briefs.

(j) Citation of Supplemental Authorities. When pertinent and
significant authorities come to the attention of a party after the party's
brief has been filed, or after ord argument but before decision, a party
may promptly advise the clerk of the court, by letter, with a copy to
all counsel, setting forth the citations. There shall be a reference
either to the page of the brief or to a point argued orally to which the
citations pertain, but the letter shall without argument state the
reasons for the supplemental citations. Any response shall be made
promptly and shall be similarly limited.

[Amended effective August 1, 1979; July 1, 1986; December 1,
1989; December 1, 1991; December 1, 1993; December 1, 1994.]

CIRCUIT RULE 28
BRIEFS

() Contents of Briefs: Additional Requirements. Briefsfor an
appellant/petitioner and an appellee/respondent, and briefs for an
intervenor and an amicus curiae to the extent indicated herein, shall
contain the following in addition to the items required by FRAP 28:

(1) Certificate. Immediately inside the cover and preceding
the table of contents, a certificate titled "Certificate as to
Parties, Rulings, and Related Cases," which shall contain a
separate paragraph or paragraphs, with the appropriate
heading, corresponding to, and in the same order as, each of
the subparagraphs bel ow.



(A) Parties and Amici. The appellant or petitioner shall
furnish alig of dl parties, intervenors and amici who have
appeared before the district court or agency (except in
cases involving direct review of informa rulemaking
conducted pursuant to 5 U.S.C. § 553), and all persons
who are parties, intervenors or amici in this court. An
appellee or respondent, intervenor or amicus may omit
from its certificate those persons who were listed by the
appellant or petitioner, but shall state: "[Except for the
following,] al parties, intervenors and amici appearing
[before the district court or agency and] in this court are
listed in the Briefs for

Any party or amicus which is a corporation, association,
joint venture, partnership, syndicate, or other similar entity
shall make the disclosure required by Circuit Rule 26.1.

(B) Rulings Under Review. Appropriate references shall
be made to each ruling at issue in this court, including the
date, the name of the digtrict court judge (if any), the place
in the appendix where the ruling can be found, and any
officid citation in the case of a district court or Tax Court
opinion, the Federal Regigter citation and/or other citation
in the case of an agency decision, or a statement that no
such citation exists. Such references need not be included
if they are contained in abrief previoudy filed by another
person, but the certificate shall state: "[Except for the
following,] references to the rulings at issue appear in the
Brief for

(C) Related Cases. A statement indicating whether the
case on review was previously before this court or any
other court and, if so, the name and number of such prior
case. The statement shall also contain similar information
for any other related cases currently pending in this court
or in any other court of which counse is aware. For
purposes of thisrule, the phrase "any other court" means
any other United States court of appeals or any other



court (whether federa or local) in the District of
Columbia. The phrase "any other related cases' means
any case involving substantialy the same parties and the
same or similar issues. If there are no related cases, the
certificate shall so state.

(2) Principal Authorities. In the left-hand margin of the table
of authoritiesin all briefs, there shall be placed an asterisk to indicate
those authorities on which the brief principaly relies, together with a
notation at the bottom of the first page of the table stating:
"Authorities upon which we chiefly rely are marked with asterisks."
If there are no such authorities, the notation should so state.

(3) Glossary. All briefs containing abbreviations, including
acronyms, shal provide a"Glossary" defining each such abbreviation
on a page immediately following the table of authorities.
Abbreviations that are part of common usage need not be defined.

(4) Jurisdiction. The brief of the appellant or petitioner shall
set forth thejurisdictional statement required by FRAP 28(a)(2). Any
party, intervenor, or amicus may include in its brief a counter
statement regarding jurisdiction.

(5) Satutes and Regulations. Pertinent statutes and
regulations shall be set forth either in the body of the brief following
the statement of the issues presented for review or in an addendum
introduced by a table of contents and bound with the brief or
separately; in the latter case a tatement shdl appear in the body of the
brief referencing the addendum. If the statutes and regulations are
included in an addendum bound with the brief, the addendum shall be
separated from the body of the brief (and from any other addendum)
by a distinctly colored separation page. If the pertinent statutes and
regulations are contained in a brief previoudly submitted by another
party, they need not be repeated but, if they are not repeated, a
statement shall appear under this heading as follows: "[Except for the
following,] all applicable statutes, etc., are contained in the Brief for



(6) Summary of Argument. In each brief, including a reply
brief, asummary of argument shall immediately precede the argument;
the summary of argument shall contain a succinct, clear statement of
the arguments made in the body of the brief but shall not merely
repeat the argument headings.

(7) Reference to Oral Argument and Submission Without Oral
Argument. If acase has been scheduled for orad argument, has already
been argued, or has been submitted without oral argument, a brief
shdll so state in capital letters at the top of the first page and, where
applicable, shall include the date of the argument.

(b) Citation to Published Opinion and to Statute. Citationsto
decisions of this court shall be to the Federal Reporter. Dua or
pardle citation of cases is not required. Citations of state court
decisions included in the National Reporter System shall be to that
system in both the text and the table of authorities. Citations to all
federal statutes, including those statutes applicable to the District of
Columbia, shdl refer to the current official code or its supplement, or
if there is no current official code, to a current unofficial code or its
supplement. Citation to the officia sesson lawsis not required unless
there is no code citation.

(c) Citation to Unpublished Disposition. Unpublished orders
or judgments of this court, including explanatory memoranda and
sealed opinions, are not to be cited as precedent. The same rule
applies to unpublished dispositions of district courts, and to
unpublished dispositions of other courts of appeals if those appellate
courts have a rule smilar to this one. Counsel may refer to an
unpublished disposition, however, when the binding or preclusive
effect of the dispostion, rather than its quality as precedent, is
relevant. In that event, counsel shall include in an appropriately
labeled addendum to the brief a copy of each unpublished disposition
cited therein. The addendum may be bound together with the brief,
but separated from the body of the brief (and from any other
addendum) by a distinctly colored separation page. |If the addendum
isbound separately, it shdl be filed and served concurrently with, and
in the same number of copies as, the brief itself.



(d) Length of Briefs.

(1) Briefs Prepared by Word Processing Systems or Using
Standard Typographic Printing. Briefs prepared by word processing
systems or using standard typographic printing may be printed in any
typeface at least 11 points in height. Such briefs may include no more
than the following numbers of words: principal briefs, 12,500 words;
reply briefs, 6,250 words; briefsfor intervenors or amici curiae, 8,750
words; reply briefs for intervenors, 4,400 words. In calculating the
number of words for purposes of this rule, parties may exclude the
cover, the certificate required by Circuit Rule 28(a)(1), the table of
contents, the table of authorities, the glossary, the certificate of
service, and any addenda containing statutes or regulations, etc.
Footnotes and citations are to be included in this word count. Parties
filing briefs shdl submit along with the brief, on the same page as the
certificate of service, a certification, signed by the counsel of record
or, inthe case of partiesfiling briefs pro se, by the party, that the brief
contains no more than the number of words allowed by thisrule. For
purposes of this certification, parties may rely on word counts
reported by word processing systems provided that footnotes and
citations are included in such word counts.

(2) Briefs Prepared by Typewriters or Word Processing
Systems That Do Not Count Words. Briefs prepared by typewriters
or word processing systems that do not count words must be printed
in a non-proportional typeface with no more than 10 characters per
inch. The permissible page lengths for such briefs are: principal briefs,
50 pages, reply briefs, 25 pages, briefsfor intervenors or amici curiae,
35 pages, reply briefsfor intervenors, 17 pages. These page limits are
exclusve of the cover, the certificate required by Circuit Rule
28(a)(1), the table of contents, the table of authorities, the glossary,
the certificate of service, and any addenda containing statutes or
regulations, etc. Counsel are cautioned against evasion of the
specified page limits by employing extended single spaced passages or
by excessive use of footnotes. If single spaced passages or footnotes
are used in this manner, the court may reject or require prompt
recomposition of the brief.



(e) Briefsfor Intervenors. The rules stated below shall apply
with respect to the brief for an intervenor in this court. For purposes
of thisrule, an intervenor is an interested person who has sought and
obtained the court's leave to participate in an aready instituted
proceeding.

(1) Except by permission or direction of the court, the brief
shall conform to the brief lengths set out above.

(2) Thebrief shdl avoid repetition of facts or legal arguments
made in the principal (appellant/petitioner or appellee/respondent)
brief, and shall focus on points not made or adequately elaborated
upon inthe principa brief, athough relevant to the issues before this
court.

(3) Except as otherwise directed by the court, the brief shall
be filed in accordance with the time limitations described in FRAP 29.

(4) Intervenors on the same side shal join in asingle brief to
the extent practicable. This requirement shall not apply to a
governmenta entity. (For this purpose, the term "governmental
entity” includes the United States or an officer or agency thereof, the
Didrict of Columbia, or a State, Territory, or Commonwealth of the
United States.) Any separate brief for an intervenor shall contain a
certificate of counsd plainly stating why the separate brief is
necessary. Generally unacceptable grounds for the filing of separate
briefs include representations that the issues presented require greater
length than these Rules dlow (appropriately addressed by a motion to
exceed length limits), that counsel cannot coordinate their efforts due
to geographical dispersion, or that separate presentations were
allowed in earlier proceedings.

(5) A reply brief may be filed for an intervenor on the side of
appellant or petitioner at the time the appellant's or petitioner's reply
brief is due.



(f) Request to Exceed the Limits on the Length of Briefsand
for Extension of Timefor Filing.

(1) The court disfavors maotions to exceed limits on the length
of briefs, and motions to extend the time for filing briefs; such motions
will be granted only for extraordinarily compelling reasons.

(2) A motion to exceed the limits on length of briefs or to
extend the filing time for a brief must be filed at least 10 days before
the main briefs are due to be filed, and at least 5 days before areply
brief is due to befiled.

(3) Before filing a motion to exceed the limits on length of
briefs, or to extend the time for filing, counsel for the moving party
must attempt to obtain the consent of other counsel. If consent is not
obtained, counsel for the moving party must attempt to inquire
whether an opposition or other form of response will be filed. In the
opening paragraph of any such motion, counsel shal recite the
position taken by other counsel in response to these inquiries, or the
efforts made to obtain responses.

If other counsel have stated an intention to file an opposition or
other response, or have not been reached after reasonable effort,
counsd for the moving party shal serve the motion by hand or, if such
sarviceis not feasble, by giving other counsel telephone notice of the
filing and serving the motion by the most expeditious form of mail
delivery or overnight delivery service. If counsd is unable to effect
service by hand or telephone notice at the time of filing, the opening
paragraph of the motion shall recite the efforts made to do so. Any
opposition or response to the motion must be filed within 5 days after
service by hand or telephone notice.

(4) Submission of a motion to exceed the limits on length of
briefs or extend the filing time for a brief will not toll the time for
compliance with filing requirements. Movants will be expected to
meet all filing requirements in the absence of an order granting a
waiver.



(9) Supplemental Brief. After briefing has been completed, a
party may file an original and 4 copies of aletter pursuant to FRAP
28(j), or asupplemental brief. A letter pursuant to FRAP 28(j) may
not include argument; a supplemental brief may cite and discuss only
authorities issued since the filing of the party's last brief. Any
supplementa brief must be received by the parties and this court no
later than 7 days before argument, unless otherwise ordered by the
court for good cause shown. The cover of a supplementa brief shall
beydlow and shall contain the following statement in capital letters:

"ORAL ARGUMENT SCHEDULED FOR "

(h) Briefsin aCross Appeal. When, pursuant to FRAP 28(h),
the parties agree that a party other than the first one to file a notice of
appeal shall be deemed the appellant for purposes of this rule, they
shdl so notify the court. Inacivil case, this notice shal be given at
the time the docketing statement is filed. In a crimina case, the
parties shall so notify the court at the time of the filing of the final
transcript status report.

See also Circuit Rule 29 (Brief for an Amicus Curiae), and Circuit
Rule 47.1 (Matters under Seal).



RULE 29. BRIEF OF AN AMICUS CURIAE

A brief of an amicus curiae may be filed only if accompanied by
written consent of all parties, or by leave of court granted on motion
or at the request of the court, except that consent or leave shall not be
required when the brief is presented by the United States or an officer
or agency thereof, or by a State, Territory or Commonwealth. The
brief may be conditionaly filed with the motion for leave. A motion
for leave shall identify the interest of the applicant and shall state the
reasons why a brief of an amicus curiae is desirable. Save as all
parties otherwise consent, any amicus curiae shdl fileits brief within
the time dlowed the party whose position as to affirmance or reversal
the amicus brief will support unless the court for cause shown shall
grant leave for later filing, in which event it shall specify within what
period an opposing party may answer. A motion of an amicus curiae
to participate in the ora argument will be granted only for
extraordinary reasons.

CIRCUIT RULE 29
BRIEF OF AN AMICUS CURIAE

The rules stated below shall apply with respect to the brief for
amicus curiae not appointed by the court. A brief for an amicus
curiae shall be governed by the provisions of Circuit Rule 28, as

appropriate.

(&) Contentsof Brief. Thebrief shal avoid repetition of facts or
legd arguments made in the principal (appellant/petitioner or
appellee/respondent) brief, and shall focus on points not made or
adequately eaborated upon in the principal brief, athough relevant to
the issues before this court.

(b) Leaveto File. Any individual or non-governmental entity
seeking leave to participate as amicus curiae shal, within 30 days of
the docketing of the case in this court, file either a written
representation that all parties consent to such participation, or, in the
absence of such consent, amotion for leave to participate as amicus



curiae. (For this purpose, the term "governmental entity” includes the
United States or an officer or agency thereof, the District of
Columbia, or a State, Territory, or Commonwealth of the United
States.)) The court may extend this time on a showing of good cause.
A governmental entity planning to participate as amicus curiae shal,
within the same 30 days, or as promptly thereafter as possible, submit
anotice of intent to file an amicus brief.

(c) Timely Filing. Generdly, abrief for amicus curiae will be
due as set by the briefing order in each case. In the absence of
provision for such a brief in the order, the brief shall be filed in
accordance with the time limitations described in FRAP 29.

(d) Single Brief. Amici curiae on the same side shall join in a
single brief to the extent practicable. This requirement shall not apply
to a governmental entity. Any separate brief for an amicus curiae
shdll contain a certificate of counsel plainly stating why the separate
brief is necessary. Generally unacceptable grounds for the filing of
separate briefs include representations that the issues presented
require greater length than these Rules allow (appropriately addressed
by a motion to exceed length limits), that counsel cannot coordinate
their efforts due to geographical dispersion, or that separate
presentations were alowed in earlier proceedings.

(e) No Reply Brief. Unless otherwise directed by the court, no
reply brief of an amicus curiae will be received.

See Circuit Rules 28(f) (Briefs for Intervenors), and 34(e)
(Participation in Oral Argument by Amici Curiae).



RULE 30. APPENDIX TO THE BRIEFS

(a) Duty of Appelant to Prepare and File; Content of
Appendix; Timefor Filing; Number of Copies. The appellant must
prepare and file an appendix to the briefs which must contain: (1) the
relevant docket entries in the proceeding below; (2) any relevant
portions of the pleadings, charge, findings or opinion; (3) the
judgment, order, or decison in question; and (4) any other parts of the
record to which the parties wish to direct the particular attention of
the court. Except where they have independent relevance,
memoranda of law in the district court should not be included in the
appendix. The fact that parts of the record are not included in the
appendix shall not prevent the parties or the court from relying on
such parts.

Unless filing is to be deferred pursuant to the provisions of
subdivision (c) of this rule, the appellant must serve and file the
appendix with the brief. Ten copies of the appendix must be filed with
the clerk, and one copy must be served on counsel for each party
separately represented, unless the court requires the filing or service
of adifferent number by local rule or by order in a particular case.

(b) Determination of Contents of Appendix; Cost of
Producing. The parties are encouraged to agree as to the contents of
the appendix. In the absence of agreement, the appellant shall, not
later than 10 days after the date on which the record isfiled, serve on
the appellee a designation of the parts of the record which the
appellant intends to include in the appendix and a statement of the
issues which the appellant intends to present for review. If the
appellee deems it necessary to direct the particular attention of the
court to parts of the record not designated by the appellant, the
appellee shall, within 10 days after receipt of the designation, serve
upon the appellant a designation of those parts. The appellant shall
include in the appendix the parts thus designated with respect to the
appeal and any cross appeal. In designating parts of the record for
inclusion in the appendix, the parties shal have regard for the fact that
the entire record is always available to the court for reference and
examination and shall not engage in unnecessary designation. The



provisons of this paragraph shall apply to cross appellants and cross
appellees.

Unless the parties otherwise agree, the cost of producing the
appendix shall initialy be paid by the appellant, but if the appellant
considers that parts of the record designated by the appellee for
inclusion are unnecessary for the determination of the issues presented
the gppdlant may S0 advise the appellee and the gppellee shall advance
the cost of including such parts. The cost of producing the appendix
shall be taxed as costs in the case, but if either party shal cause
matters to be included in the appendix unnecessarily the court may
impose the cost of producing such parts on the party. Each circuit
shall provide by loca rule for the imposition of sanctions against
attorneys who unreasonably and vexatiously increase the costs of
litigation through the incluson of unnecessary materia in the
appendix.

(c) Alternative Method of Designating Contents of the
Appendix; How Referencesto the Record May Be Made in the
Briefs When Alternative Method Is Used. If the court shall so
provide by rule for classes of cases or by order in specific cases,
preparation of the appendix may be deferred until after the briefs have
been filed, and the appendix may be filed 21 days after service of the
brief of the appellee. If the preparation and filing of the appendix is
thus deferred, the provisions of subdivision (b) of this Rule 30 shall
apply, except that the designations referred to therein shall be made by
each party at the time each brief is served, and a statement of the
issues presented shall be unnecessary.

If the deferred appendix authorized by this subdivision is
employed, references in the briefs to the record may be to the pages
of the parts of the record involved, in which event the origina paging
of each part of the record shdl be indicated in the appendix by placing
in brackets the number of each page at the place in the appendix
wherethat page begins. Or if aparty desiresto refer in a brief directly
to pages of the appendix, that party may serve and file typewritten or
page proof copies of the brief within the time required by Rule 31(a),
with appropriate references to the pages of the parts of the record



involved. In that event, within 14 days after the appendix isfiled the
party shall serve and file copies of the brief in the form prescribed by
Rule 32(a) containing references to the pages of the appendix in place
of or in addition to the initial references to the pages of the parts of
the record involved. No other changes may be made in the brief as
initidly served and filed, except that typographical errors may be
corrected.

(d) Arrangement of the Appendix. At the beginning of the
appendix there shdl be inserted alist of the parts of the record which
it contains, in the order in which the parts are set out therein, with
references to the pages of the appendix at which each part begins.
The relevant docket entries shall be set out following the list of
contents. Thereafter, other parts of the record shall be set out in
chronologica order. When matter contained in the reporter's
transcript of proceedings is set out in the appendix, the page of the
transcript at which such matter may be found shall be indicated in
brackets immediately before the matter which is set out. Omissions
in the text of papers or of the transcript must be indicated by asterisks.
Immateria formal matters (captions, subscriptions, acknowledgments,
etc.) shdl be omitted. A question and its answer may be contained in
asingle paragraph.

(e) Reproduction of Exhibits. Exhibits designated for inclusion
in the appendix may be contained in a separate volume, or volumes,
suitably indexed. Four copies thereof shall be filed with the appendix
and one copy shall be served on counsel for each party separately
represented. The transcript of a proceeding before an administrative
agency, board, commission or officer used in an action in the district
court shall be regarded as an exhibit for the purpose of this
subdivision.

(f) Hearing of Appeals on the Original Record Without the
Necessity of an Appendix. A court of appeals may by rule applicable
to al cases, or to classes of cases, or by order in specific cases,
dispense with the requirement of an gppendix and permit appeals to be
heard on the original record, with such copies of the record, or
relevant parts thereof, as the court may require.



[Amended effective July 1, 1970; July 1, 1986; December 1, 1991;
December 1, 1994.]

CIRCUIT RULE 30
APPENDIX TO THE BRIEFS

(a) Filingand Form. Except as provided in Circuit Rules 9 or
24, an appendix shall be prepared as prescribed by FRAP 30. At the
time the brief for appellant or petitioner isfiled, unlessfiling isto be
deferred pursuant to FRAP 30(c), appellant or petitioner shall also file
10 copies of the appendix with the court, and shall serve one copy on
counse for each separately represented party. The appendix shall be
reproduced on white paper by any duplicating or copying process
capable of producing a clear black image; such duplication may be
made on both sides of each page.

(b) Unnecessary Record Items Not to Be Included. Counsel
shall not burden the appendix with material of excessive length or
items that do not bear directly on the issues raised on appeal. Costs
shall not be awarded for unnecessary reproduction of items such as
discovery materials, memoranda, pretrial briefs, or interlocutory
motions or rulings that lack direct relevance to the appeal; appropriate
sanctions will be imposed, after notice and opportunity to respond, if
the court finds counsdl to have been unreasonable in including such
material. Any portion of the record, whether or not included in an
appendix, may be relied upon by the parties and by the court.

(c) Deferred Appendix Option. If al parties consent, they may
utilize the deferred appendix option described at FRAP 30(c).

(d) Motion to Dispense With Appendix. For good cause
shown, appellant or petitioner may be excused from the requirement
of producing an appendix or any part thereof.

(e) Matter Inadvertently Omitted May Be Added. If anything
material to the appeal or petition is inadvertently omitted from the



appendix, the clerk, on the duly served and filed written request of any
party, may alow the appendix to be supplemented.

See also Circuit Rule 47.1 (Matters under Seal).



RULE 31. FILING AND SERVICE OF BRIEFS

(@) Time for Serving and Filing Briefs. The appellant shal
serve and file a brief within 40 days after the date on which the record
isfiled. The appellee shal serve and file a brief within 30 days after
sarvice of the brief of the appellant. The appellant may serve and file
areply brief within 14 days after service of the brief of the appellee,
but, except for good cause shown, areply brief must be filed at least
3 days before argument. If a court of appealsis prepared to consider
cases on the merits promptly after briefs are filed, and its practice is
to do so, it may shorten the periods prescribed above for serving and
filing briefs, either by rule for al cases or for classes of cases, or by
order for specific cases.

(b) Number of Copiesto Be Filed and Served. Twenty-five
copies of each brief must be filed with the clerk, and two copies must
be served on counsel for each party separately represented unless the
court requires the filing or service of a different number by local rule
or by order in a particular case. If a party is adlowed to file
typewritten ribbon and carbon copies of the brief, the origina and
three legible copies must be filed with the clerk, and one copy must be
served on counsel for each party separately represented.

(c) Consequence of Failureto File Briefs. If an appdlant fails
tofileabrief within the time provided by this rule, or within the time
as extended, an appellee may move for dismissal of the appedl. If an
appellee fals to file a brief, the appellee will not be heard at oral
argument except by permission of the court.

[Amended effective July 1, 1970; July 1, 1986; December 1, 1994.]
CIRCUIT RULE 31
NUMBER OF COPIES OF A BRIEF
Except for persons proceeding in forma pauperis, 15 copies of

every brief shdl befiled. When the deferred appendix method is used,
only 7 copies of the initial briefs shall be filed, followed by 15in fina



form. A person proceeding in forma pauperis shal file with the clerk
one original brief, and the clerk shall duplicate the necessary copies.
(Seealso FRAP 24))

See also Circuit Rule 47.1(d)(1) (Matters under Sedl).



RULE 32. FORM OF BRIEFS, THE APPENDIX AND
OTHER PAPERS

(a) Form of Briefs and the Appendix. Briefs and appendices
may be produced by standard typographic printing or by any
duplicating or copying process which produces a clear black image on
white paper. Carbon copies of briefs and appendices may not be
submitted without permission of the court, except in behalf of parties
allowed to proceed in forma pauperis. All printed matter must appear
in at least 11 point type on opaque, unglazed paper. Briefs and
appendices produced by the standard typographic process shall be
bound in volumes having pages 6 1/8 by 9 1/4 inches and type matter
4 1/6 by 7 1/6 inches. Those produced by any other process shall be
bound in volumes having pages not exceeding 8 %2 by 11 inches and
type matter not exceeding 6 ¥2 by 9 %2 inches, with double spacing
between each line of text. In patent cases the pages of briefs and
appendices may be of such size as is necessary to utilize copies of
patent documents. Copies of the reporter's transcript and other papers
reproduced in amanner authorized by this rule may be inserted in the
appendix; such pages may be informally renumbered if necessary.

If briefs are produced by commercid printing or duplicating firms,
or, if produced otherwise and the covers to be described are available,
the cover of the brief of the appellant should be blue; that of the
appellee, red; that of an intervenor or amicus curiae, green; that of any
reply brief, gray. The cover of the appendix, if separately printed,
should be white. The front covers of the briefs and of appendices, if
separately printed, shall contain: (1) the name of the court and the
number of the case; (2) the title of the case (see Rule 12(a)); (3) the
nature of the proceeding in the court (e.g., Appedl; Petition for
Review) and the name of the court, agency or board below; (4) the
title of the document (e.g., Brief for Appdlant, Appendix); and (5) the
names and addresses of counsel representing the party on whose
behalf the document is filed.

(b) Form of Other Papers. Petitions for rehearing shall be
produced in a manner prescribed by subdivision (a). Motions and
other papers may be produced in like manner, or they may be



typewritten upon opaque, unglazed paper 8 ¥2 by 11 inchesin size.
Lines of typewritten text shall be double spaced. Consecutive sheets
shall be attached at the left margin. Carbon copies may be used for
filing and service if they are legible.

A motion or other paper addressed to the court shall contain a
caption setting forth the name of the court, thetitle of the case, the file
number, and a brief descriptive title indicating the purpose of the

paper.

CIRCUIT RULE 32
FORM OF A BRIEF, AN APPENDIX, AND OTHER PAPERS

(@) Form of Briefs. All briefs, except those produced by
standard typographica printing, shal be double spaced and printed on
one side of the page only.

(b) Nonconforming Papers May Be Returned. Absent good
cause for an excuse, the clerk may return for correction any
submissions that do not conform substantially to the requirements of
the FRAP or these Rules.

(c) Pleading by Letter. Except as prescribed by FRAP 21(b)
and 28()), the clerk shall not accept any pleading by letter except from
apro se litigant proceeding in forma pauperis.

See also Circuit Rule 28 (Briefs).



RULE 33. APPEAL CONFERENCES

The court may direct the attorneys, and in appropriate cases the
parties, to participate in one or more conferences to address any
meatter that may aid in the disposition of the proceedings, including the
simplification of the issues and the possibility of settlement. A
conference may be conducted in person or by telephone and be
presided over by ajudge or other person designated by the court for
that purpose. Before a settlement conference, attorneys must consult
with their clients and obtain as much authority as feasible to settle the
case. As aresult of a conference, the court may enter an order
controlling the course of the proceedings or implementing any
settlement agreement.

[Amended effective December 1, 1994.]
CIRCUIT RULE 33
APPEAL CONFERENCES

There is no corresponding Circuit Rule.



RULE 34. ORAL ARGUMENT

(&) In General; Local Rule. Ora argument shall be allowed in
all cases unless pursuant to local rule a panel of three judges, after
examination of the briefs and record, shal be unanimoudly of the
opinion that oral argument is not needed. Any such local rule shall
provide any party with an opportunity to file a statement setting forth
the reasons why oral argument should be heard. A general statement
of the criteria employed in the administration of such local rule shall
be published in or with the rule and such criteria shall conform
substantially to the following minimum standard:

Ora Argument will be allowed unless:
(2) the appeal isfrivolous; or

(2) the dispositive issue or set of issues has been recently
authoritatively decided; or

(3) thefacts and legal arguments are adequately presented
in the briefs and record and the decisional process would
not be significantly aided by oral argument.

(b) Notice of Argument; Postponement. The clerk shall advise
al partieswhether oral argument isto be heard, and if so, of the time
and place therefor, and the time to be allowed each side. A request
for postponement of the argument or for allowance of additional time
must be made by motion filed reasonably in advance of the date fixed
for hearing.

(c) Order and Content of Argument. The appellant is entitled
to open and conclude the argument. Counsel shall not read at length
from briefs, records, or authorities.

(d) Cross and Separate Appeals. A cross or separate apped
shdl be argued with the initial appeal at a single argument, unless the
court otherwise directs. If a case involves a cross apped, the party
who first files a notice of appeal, or in the event that the notices are



filed on the same day the plaintiff in the proceeding below, shall be
deemed the appellant for the purpose of this rule unless the parties
otherwise agree or the court otherwise directs. If separate appellants
support the same argument, care shall be taken to avoid duplication
of argument.

(e) Non-Appearance of Parties. If the appellee fails to appear to
present argument, the court will hear argument on behalf of the
appellant, if present. If the appellant fails to appear, the court may
hear argument on behalf of the appellee, if present. If neither party
appears, the case will be decided on the briefs unless the court shall
otherwise order.

(f) Submission on Briefs. By agreement of the parties, a case
may be submitted for decision on the briefs, but the court may direct
that the case be argued.

(9) Use of Physical Exhibits at Argument; Removal. If
physica exhibits other than documents are to be used at the argument,
counsd shall arrange to have them placed in the court room before the
court convenes on the date of the argument. After the argument
counsel shall cause the exhibits to be removed from the court room
unless the court otherwise directs. If exhibits are not reclaimed by
counsel within areasonable time after notice is given by the clerk, they
shall be destroyed or otherwise disposed of as the clerk shall think
best.

[Amended effective August 1, 1979; July 1, 1986; December 1,
1991; December 1, 1993 ]

CIRCUIT RULE 34

ORAL ARGUMENT
(a) Substance and Style of Oral Argument. Oral argument
should undertake to emphasize and clarify the written argument

appearing in the briefs. This court will not entertain any oral
argument that is read from a prepared text.



(b) Time Allowed for Argument. Counsd shdl be afforded such
timefor ora argument as the court may provide and will be so advised
by order. Requests for enlargement of time may be made by motion
filed reasonably in advance of the date fixed for the argument.

(c) Notice by Counsel. No less than 5 days before the date of
scheduled argument, the court must be notified of the names of
counsel who will argue. Not more than 2 counseal shall be heard for
each side except by leave of the court, granted on motion for good
cause shown. Such requests are not favored. In casesin which 15
minutes or less per Sdeisdlotted for argument, only one counsel shal
be heard for each sde except by leave of the court, granted on motion
for good cause shown.

(d) Apportionment of Time Among Parties. In the absence of
an order of this court, and subject to the provision as to number of
counsdl stated in paragraph (¢), counsd for the parties on each side of
a case, including counsel for any intervenor, may agree on the
apportionment of the time alotted. 1n the event of afailure to agree,
the court will allocate the time upon motion duly filed and served.
Unless otherwise ordered, counsel for an intervenor will be permitted
to argue only to the extent that counsel for the party whose side the
intervenor supports iswilling to share allotted time.

(e) Participation in Oral Argument By Amici Curiae. An
amicus curiae, other than one appointed by the court, will not be
permitted to participate in the oral argument without leave of the
court granted for extraordinary reasons on motion, except that
counsdl for the party supported by amicus curiae may consent to such
participation subject to the provision as to number of counsel stated
in paragraph (c) above. A motion by amicus curiae seeking leave to
participate in oral argument shall be filed at least 14 days prior to the
date oral argument is scheduled.

(f) Failureto File Brief. A party who failsto file abrief shall not
be heard at the time of oral argument except by permission of the
court.



(g) Continuance of Oral Argument. When a case has been set
for oral argument, it may not be continued by stipulation of the
parties, but only by order of the court upon a motion evidencing
extraordinary cause for a continuance.

(h) Consolidation. Where 2 or more cases are consolidated
under FRAP 3(b) or for other reason by this court, the consolidated
cases shall be considered as one case for the purpose of this rule
unless the court otherwise directs.

(i) Exhibits and Handouts. If counsel intends to use exhibits
during argument or to hand out prepared materias, notice of this
intent shall be provided to the court and al other counsel presenting
argument by letter received not less than 5 days before the date of the
argument. The letter shall set forth justification for the use of the
exhibits or handouts.

() Disposition Without Oral Argument.

(1) Procedure. Whenever the court, on its own motion, or on
the motion of a party or stipulation of the parties, concludes that oral
argument is not needed, the court may, after causing notice of that
determination to be given to the parties by the clerk, proceed to
dispose of the case without oral argument.

(2) Grounds. Except upon a stipulation to dispense with oral
argument, a case may be decided without oral argument only if a 3-
judge pandl of the court unanimously concludes that: (A) the appedl
is frivolous, (B) the dispositive issue or issues have been
authoritatively decided; or (C) the facts and legal arguments are
adequately presented in the briefs, pleadings, and record, and oral
argument would not significantly aid the court.

(3) Reconsideration. Maotions for reconsideration of a
decision to dispose of a case without oral argument may be made
within 10 days of the date of the order advising counsel of this court's
determination that the case is to be decided without oral argument.
Such motions are disfavored.



RULE 35. DETERMINATION OF CAUSESBY THE COURT
EN BANK

(8) When Hearing or Rehearing En Bank Will Be Ordered. A
majority of the circuit judges who are in regular active service may
order that an appeal or other proceeding be heard or reheard by the
court of appeals en banc. Such a hearing or rehearing is not favored
and ordinarily will not be ordered except (1) when consideration by
the full court is necessary to secure or maintain uniformity of its
decisons, or (2) when the proceeding involves a question of
exceptional importance.

(b) Suggestion of a Party for Hearing or Rehearing En Bank.
A party may suggest the appropriateness of a hearing or rehearing en
bank. No response shall be filed unless the court shall so order. The
clerk shal transmit any such suggestion to the members of the panel
and the judges of the court who are in regular active service but a vote
need not be taken to determine whether the cause shall be heard or
reheard en bank unless a judge in regular active service or a judge
who was amember of the panel that rendered a decision sought to be
reheard requests a vote on such a suggestion made by a party.

(c) Timefor Suggestion of a Party for Hearing or Rehearing
En Bank; Suggestion Does Not Stay Mandate. If aparty desiresto
suggest that an apped be heard initidly en bank, the suggestion must
be made by the date on which the appellee's brief is filed. A
suggestion for a rehearing en bank must be made within the time
prescribed by Rule 40 for filing a petition for rehearing, whether the
suggestion is made in such petition or otherwise. The pendency of
such a suggestion whether or not included in a petition for rehearing
shdl not affect the finality of the judgment of the court of appeals or
stay the issuance of the mandate.

(d) Number of Copies. The number of copies that must be filed
may be prescribed by local rule and may be atered by order in a



particular case.
[Amended effective August 1, 1979; December 1, 1994.]
CIRCUIT RULE 35

PETITION FOR REHEARING AND SUGGESTION FOR
HEARING OR REHEARING EN BANK

(a) Time Within Which to File. A petition for rehearing or a
suggestion for rehearing en banc, in acase in which neither the United
States nor an agency or officer thereof is a party, shall be filed within
30 days after entry of judgment or other form of decision. In al cases
in which the United States or an agency or officer thereof is a party,
the time within which any party may seek rehearing or suggest
rehearing en banc shall be 45 days after entry of judgment or other
form of decison. The time for filing a petition for rehearing or a
suggestion of the appropriateness of a rehearing en banc will not be
extended except for good cause shown.

(b) Number of Copiesand Length. An original and 4 copies of
petitions for rehearing, and an origina and 19 copies of suggestions
for hearing or rehearing en banc shall be filed. Such petitions and
suggestions may be combined in one pleading or filed as separate
documents. Whether filed as one pleading or as separate documents,
a petition and/or suggestion shal not exceed a cumulative length of 15
pages, and shall otherwise conform to the requirements for a motion
gpecified in Circuit Rule 27. This court disfavors motions to exceed
page limits and such motions will be granted only for extraordinarily
compelling reasons.

(c) Contents of Suggestion for En Banc Consideration. A
suggestion for hearing or rehearing en banc shall contain a separate
introductory section, captioned "Concise Statement of Issue and Its
Importance,” that shall set forth the reasons why the case is of
exceptional importance or, where applicable, with what decision or
decisons of the Supreme Court of the United States, of this court, or
of any other federal appellate court, the panel decision is claimed to



be in conflict. Without such a statement, the suggestion will not be
accepted for filing.

(d) Panel Opinion to be Attached. A copy of the opinion of the
panel from which rehearing is being sought shall be attached as an
addendum to the petition.

(e) Nature of Petition. Any pleading requesting rehearing en
banc, no matter how styled, shall be deemed to include both a petition
for rehearing by the panel that decided the case and a suggestion for
rehearing en banc. A petition for rehearing only will not be treated as
a suggestion for rehearing en banc.

(f) Disposition of Petition. A petition for rehearing ordinarily
will not be granted, nor will an opinion or judgment be modified in any
significant respect in response to a petition for rehearing, in the
absence of arequest by the court for aresponse to the petition.

A petition for rehearing will not be acted upon until action is ready
to be taken on any timely suggestion for rehearing en banc. If
rehearing en banc is granted, the petition for rehearing of the panel
decison may be acted upon without awaiting final termination of the
en banc proceeding, but the judgment of the panel shall be vacated
and a new judgment shall be issued upon termination of the en banc
proceeding. If the en banc court divides evenly, a new judgment
affirming the decision under review will be issued.

(9) Filing Copies of Brief. When a suggestion for rehearing is
granted, the court will issue an appropriate order if further briefing is
needed or if more copies of the origina briefs are required.

(h) Brief for an Amicus Curiae. No amicus curiae brief in re-
sponseto or in support of a suggestion for rehearing en banc will be
received by the clerk except by invitation of the court.



RULE 36. ENTRY OF JUDGMENT

The notation of ajudgment in the docket constitutes entry of the
judgment. The clerk shal prepare, sign and enter the judgment
following receipt of the opinion of the court unless the opinion directs
settlement of the form of the judgment, in which event the clerk shall
prepare, sign and enter the judgment following final settlement by the
court. If ajudgment is rendered without an opinion, the clerk shall
prepare, sign and enter the judgment following instruction from the
court. The clerk shal, on the date judgment is entered, mail to all
parties acopy of the opinion, if any, or of the judgment if no opinion
was written, and notice of the date of entry of the judgment.

CIRCUIT RULE 36

DECISIONS OF THE COURT; OPINIONS AND
ABBREVIATED DISPOSITIONS

(a) Opinions of the Court.

() Palicy. Itisthe policy of this court to publish opinions and
explanatory memoranda that have general public interest.

(2) Published Opinions. An opinion, memorandum, or other
statement explaining the basis for the court's action in issuing an order
or judgment shal be published if it meets one or more of the following
criteria

(A) with regard to a substantial issue it resolves, it is a
case of first impression or the first case to present the
issue in this court;

(B) it dters, modifies, or significantly clarifies a rule of
law previously announced by the court;

(C) it cdls attention to an existing rule of law that appears
to have been generally overlooked;



(D) it criticizes or questions existing law;

(E) it resolves an apparent conflict in decisions within the
circuit or creates a conflict with another circuit;

(F) it reverses a published agency or district court
decision, or affirms a decision of the district court upon
grounds different from those set forth in the district court's
published opinion,

(G) it warrants publication in light of other factors that
giveit genera public interest.

All published opinions of the court, prior to issuance, shal be
circulated to al judges on the court; they shall be printed prior to
release, unless otherwise ordered, and shall be rendered by being filed
with the clerk.

(b) Abbreviated Dispositions. The court may, while according
full consideration to the issues, dispense with published opinions
where the issues occasion no need therefor, and confine its action to
such abbreviated disposition as it may deem appropriate, e.g.,
affirmance by order of a decision or judgment of a court or
administrative agency, a judgment of affirmance or reversal,
containing a notation of precedents, or accompanied by a brief
memorandum. If the parties have agreed to such disposition, they
may so state in their briefs or may so stipulate at any time prior to
decison. In any such case the court will promptly issue a judgment
unless compelling reasons otherwise dictate.

(c) Unpublished Opinions. An opinion, memorandum or other
statement explaining the basis for this court's action in issuing an order
or judgment under subsection (b) above, which does not satisfy any of
the criteria for publication set out in subsection (@) above, shall
nonetheless be circulated prior to issuance to all judges on the court.
A copy of each such unpublished opinion, memorandum, or statement
shall be retained as part of the case file in the clerk's office and shall



be publicly available there on the same basis as any published opinion.

(d) Motion to Publish. Any person may, by motion made within
30 days after judgment or, if atimely motion for rehearing is made,
within 30 days after action thereon, request that an unpublished
opinion be published. Motions filed out of time shal not be
considered unless good cause is shown. Motions for publication shall
be based upon one or more of the criteria listed in subsection (a).
Such motions are not favored and will be granted only for compelling
reasons.



RULE 37. INTEREST ON JUDGMENTS

Unless otherwise provided by law, if ajudgment for money in a
civil case is afirmed, whatever interest is alowed by law shall be
payable from the date the judgment was entered in the district court.
If ajudgment is modified or reversed with a direction that a judgment
for money be entered in the district court, the mandate shall contain
instructions with respect to alowance of interest.

CIRCUIT RULE 37
INTEREST ON JUDGMENTS

There is no corresponding Circuit Rule.



RULE 38. DAMAGESAND COSTSFOR FRIVOLOUS
APPEALS

If acourt of gppedls determines that an appeal isfrivolous, it may,
after a separately filed motion or notice from the court and reasonable
opportunity to respond, award just damages and single or double
costs to the appellee.

[Amended effective December 1, 1994.]
CIRCUIT RULE 38
SANCTIONSFOR FAILURE TO COMPLY WITH RULES

When any party to a proceeding before this court or any attorney
practicing before the court fails to comply with the FRAP or these
Rules, or takes an apped or files a petition or motion that is frivolous
or interposed for an improper purpose, such asto harass or to cause
unnecessary delay, the court may, on its own motion, or on motion of
a party, impose appropriate sanctions on the offending party, the
attorney or both. Sanctionsinclude dismissal for failure to prosecute;
imposition of costs, expenses, and attorneys fees; and disciplinary
proceedings. (See 28 U.S.C. 88 1912, 1927.)



RULE 39. COSTS

(8) ToWhom Allowed. Except as otherwise provided by law, if
an gpped isdismissed, costs shdl be taxed against the appellant unless
otherwise agreed by the parties or ordered by the court; if ajudgment
isaffirmed, costs shdl be taxed against the appellant unless otherwise
ordered; if ajudgment is reversed, costs shall be taxed against the
appellee unless otherwise ordered; if a judgment is affirmed or
reversed in part, or is vacated, costs shall be alowed only as ordered
by the court.

(b) CostsFor and Againgt the United States. In casesinvolving
the United States or an agency or officer thereof, if an award of costs
againgt the United States is authorized by law, costs shall be awarded
in accordance with the provisions of subdivision (a); otherwise, costs
shall not be awarded for or against the United States.

(c) Costs of Briefs, Appendices, and Copies of Records. By
loca rulethe court of appedls shal fix the maximum rate a which the
cost of printing or otherwise producing necessary copies of briefs,
appendices, and copies of records authorized by Rule 30(f) shal be
taxable. Such rate shall not be higher than that generally charged for
such work in the area where the clerk’s office is located and shall
encourage the use of economical methods of printing and copying.

(d) Bill of Costs; Objections; Coststo be Inserted in Mandate
or Added Later. A party who desires such costs to be taxed shall
state them in an itemized and verified bill of costs which the party shall
file with the clerk, with proof of service, within 14 days after the entry
of judgment. Objections to the bill of costs must be filed within 10
days of service on the party against whom costs are to be taxed unless
thetimeis extended by the court. The clerk shall prepare and certify
an itemized statement of costs taxed in the court of appeals for
insertion in the mandate, but the issuance of the mandate shall not be
delayed for taxation of costs and if the mandate has been issued before
fina determination of costs, the statement, or any amendment thereof,
shall be added to the mandate upon request by the clerk of the court
of appeals to the clerk of the district court.



(e) Costs on Appeal Taxable in the District Courts. Costs
incurred in the preparation and transmission of the record, the cost of
the reporter's transcript, if necessary for the determination of the
appeal, the premiums paid for cost of supersedeas bonds or other
bonds to preserve rights pending appeal, and the fee for filing the
notice of appeal shall be taxed in the district court as costs of the
appeal in favor of the party entitled to costs under thisrule.

[Amended effective August 1, 1979; July 1, 1986.]
CIRCUIT RULE 39
COSTS

(&) Allowable Items. Costswill be allowed for the docketing fee
and for the cost of reproducing the number of copies of briefs and
appendices to be filed with the court or served on parties, intervenors
and amici curiae, plus 3 copies for the prevailing party. The costs of
reproducing the required copies of briefs and appendices will be taxed
at actual cost or a arate periodicaly set by the clerk to reflect the per
page cost for the most economical means of reproduction available in
the metropolitan Washington area, whichever isless. Charges incur-
red for covers and fasteners may also be claimed, at actual cost not to
exceed arate smilarly determined by the clerk. The rates set by the
clerk will be published by posting in the clerk's office, publication in
The Daily Washington Law Reporter, and distribution to the
subscribers to the court's opinions.

(b) Procedure for Requesting Taxation of Costs. Forms
furnished by the clerk’s office, or facsmiles thereof, must be used in
requesting taxation of costs. Bills of costs in which costs are not
itemized as required by the clerk, or which are not presented on clerk’s
office forms or reasonable facsimiles thereof, will not be accepted for
filing.

(c) No Costs Taxed for Briefsfor Amici or Intervenors. There
shall be no taxation of costs for briefs for intervenors or amici curiae
or separate replies thereto unless allowed by the court on motion.



(d) Costs of Producing Separate Briefs and Appendices
Where Record is Sealed. The costs under Circuit Rule 47.1 of
preparing 2 sets of briefs, and/or 2 segments of appendices, may be
assessed if such costs are otherwise allowable.



RULE 40. PETITION FOR REHEARING

(a) Time for Filing; Content; Answer; Action by Court if
Granted. A petition for rehearing may be filed within 14 days after
entry of judgment unlessthe time is shortened or enlarged by order or
by local rule. However, indl civil cases in which the United States or
an agency or officer thereof is a party, the time within which any party
may seek rehearing shal be 45 days after entry of judgment unless the
timeis shortened or enlarged by order. The petition must state with
particularity the points of law or fact which in the opinion of the
petitioner the court has overlooked or misapprehended and must
contain such argument in support of the petition as the petitioner
desiresto present. Oral argument in support of the petition will not
be permitted. No answer to a petition for rehearing will be received
unless requested by the court, but a petition for rehearing will
ordinarily not be granted in the absence of such arequest. If a petition
for rehearing is granted the court may make afinal disposition of the
cause without reargument or may restore it to the calendar for
reargument or resubmission or may make such other orders as are
deemed appropriate under the circumstances of the particular case.

(b) Form of Petition; Length. The petition shall be in aform
prescribed by Rule 32(a), and copies shall be served and filed as
prescribed by Rule 31(b) for the service and filing of briefs. Except
by permission of the court, or as specified by local rule of the court of
appedls, a petition for rehearing shall not exceed 15 pages.
[Amended effective August 1, 1979; December 1, 1994.]

CIRCUIT RULE 40
PETITION FOR REHEARING

See Circuit Rule 35.



RULE 41. ISSUANCE OF MANDATE; STAY OF MANDATE

(a) Date of Issuance. The mandate of the court must issue 7 days
after the expiration of the time for filing a petition for rehearing unless
such a petition is filed or the time is shortened or enlarged by order.
A certified copy of the judgment and a copy of the opinion of the
court, if any, and any direction as to costs shall constitute the
mandate, unless the court directs that a formal mandate issue. The
timely filing of a petition for rehearing will stay the mandate until
disposition of the petition unless otherwise ordered by the court. If
the petition is denied, the mandate must issue 7 days after entry of the
order denying the petition unless the time is shortened or enlarged by
order.

(b) Stay of Mandate Pending Petition for Certiorari. A party
who files a motion requesting a stay of mandate pending petition to
the Supreme Court for awrit of certiorari must file, at the same time,
proof of service on all other parties. The motion must show that a
petition for certiorari would present a substantial question and that
thereisgood causefor astay. The stay cannot exceed 30 days unless
the period is extended for cause shown or unless during the period of
the stay, a notice from the clerk of the Supreme Court is filed showing
that the party who has obtained the stay has filed a petition for the
writ in which case the stay will continue until final disposition by the
Supreme Court. The court of appeals must issue the mandate
immediately when a copy of a Supreme Court order denying the
petition for writ of certiorari isfiled. The court may require a bond or
other security as a condition to the grant or continuance of a stay of
the mandate.

[Amended effective December 1, 1994.]

CIRCUIT RULE 41



ISSUANCE OF MANDATE; STAY OF MANDATE;
REMAND

(&) Mandate.

(1) Time for Issuance. While retaining discretion to direct
immediate issuance of its mandate in an appropriate case, the court
ordinarily will include as part of its disposition an instruction that the
clerk will withhold issuance of the mandate until the expiration of the
timefor filing a petition for rehearing or a suggestion for rehearing en
banc and, if such petition or suggestion is timely filed, until 7 days
after disposition thereof. Such an instruction is without prejudice to
the right of any party at any time to move for expedited issuance of
the mandate for good cause shown.

(2) Say of Mandate. A motion for a stay of the issuance of
mandate shall not be granted unless the motion sets forth facts
showing good cause for therelief sought. 1f a motion to stay issuance
of the mandate is denied, the mandate ordinarily will issue 7 days
theresfter. If the motion is granted, the stay ordinarily will not extend
beyond 30 days from the date that the mandate otherwise would have
issued. If atimely motion to stay issuance of the mandate has been
filed, the mandate shall not issue while the motion is pending. If a
party obtains astay of issuance of the mandate, that party shall inform
the clerk of this court whether a petition for awrit of certiorari has
been filed with the Supreme Court within the period of the stay.

The clerk may grant an unopposed motion to stay issuance of the
mandate for a period not longer than 30 days from the date that the
mandate otherwise would have been issued. No motion to stay
issuance of the mandate shall be granted by the clerk until after the
response time has passed, unless the moving party represents in the
motion that al other parties either consent to the stay or do not object
thereto. The clerkk may submit any motion governed by this
subparagraph to the panel of the court that decided the case.

(3) Writs. No mandate shdl issue in connection with an order
granting or denying awrit of mandamus or other specia writ but the



order or judgment granting or denying the relief sought shall become
effective automatically 21 days after issuance in the absence of an
order or other special direction of this court to the contrary.

(4) Mandate Recall if Rehearing En Banc Granted. When
rehearing en banc is granted, the court will recall the mandate if it has
been issued.

(b) Remand. If therecord in any case is remanded to the district
court or to an agency, this court retains jurisdiction over the case. If
the case is remanded, this court does not retain jurisdiction, and a new
notice of appeal or petition for review will be necessary if a party
seeks review of the proceedings conducted on remand.



RULE 42. VOLUNTARY DISMISSAL

(a) Dismissal in the District Court. If an appeal has not been
docketed, the appea may be dismissed by the district court upon the
filing in that court of a stipulation for dismissal signed by al the
parties, or upon motion and notice by the appellant.

(b) Dismissal in the Court of Appeals. If the parties to an
apped or other proceeding shall sign and file with the clerk of the
court of appeals an agreement that the proceeding be dismissed,
specifying the terms as to payment of costs, and shall pay whatever
feesare due, the clerk shall enter the case dismissed, but no mandate
or other process shall issue without an order of the court. An appeal
may be dismissed on motion of the appellant upon such terms as may
be agreed upon by the parties or fixed by the court.

CIRCUIT RULE 42
VOLUNTARY DISMISSAL

See Circuit Rule 27(g) (Motions and Petitions (Dispositive
Motions)).



RULE 43. SUBSTITUTION OF PARTIES

(a) Death of a Party. If aparty dies after a notice of appedl is
filed or while a proceeding is otherwise pending in the court of
appeals, the persona representative of the deceased party may be
substituted as a party on motion filed by the representative or by any
party with the clerk of the court of appeals. The motion of a party
shall be served upon the representative in accordance with the
provisions of Rule 25. If the deceased party has no representative,
any party may suggest the death on the record and proceedings shall
then be had as the court of appeals may direct. If a party against
whom an gpped may be taken dies after entry of ajudgment or order
inthe digtrict court but before a notice of appedl is filed, an appellant
may proceed asif death had not occurred. After the notice of appeal
is filed substitution shall be effected in the court of appeals in
accordance with thissubdivison. If aparty entitled to appeal shall die
before filing a notice of appeal, the notice of appea may be filed by
that party's personal representative, or, if there is no persona
representative by that party's attorney of record within the time
prescribed by these rules. After the notice of apped is filed
substitution shall be effected in the court of appeals in accordance
with this subdivision.

(b) Substitution for Other Causes. If substitution of aparty in
the court of appeals is necessary for any reason other than death,
substitution shall be effected in accordance with the procedure
prescribed in subdivision (a).

(c) Public Officers, Death or Separation From Office.

(1) When a public officer is a party to an appea or other
proceeding in the court of appealsin an official capacity and during its
pendency dies, resigns or otherwise ceases to hold office, the action
does not abate and the public officer's successor is automatically
substituted as a party. Proceedings following the substitution shall be
in the name of the substituted party, but any misnomer not affecting
the substantial rights of the parties shall be disregarded. An order of



subgtitution may be entered at any time, but the omission to enter such
an order shall not affect the substitution.

(2) When a public officer is a party to an appea or other
proceeding in an officia capacity that public officer may be described
asaparty by the public officer's officia title rather than by name; but
the court may require the public officer's name to be added.
[Amended effective July 1, 1986.]

CIRCUIT RULE 43
SUBSTITUTION OF PARTIES

There is no corresponding Circuit Rule.



RULE 44. CASESINVOLVING CONSTITUTIONAL
QUESTIONSWHERE UNITED STATESISNOT A PARTY

It shall be the duty of a party who draws in question the
congtitutionality of any Act of Congress in any proceeding in a court
of appeals to which the United States, or any agency thereof, or any
officer or employee thereof, as such officer or employee, is not a
party, upon the filing of the record, or as soon thereafter as the
guestionisraised in the court of appeals, to give immediate notice in
writing to the court of the existence of said question. The clerk shall
thereupon certify such fact to the Attorney General.

CIRCUIT RULE 44

CASE INVOLVING CONSTITUTIONAL QUESTION
WHERE UNITED STATESISNOT A PARTY

There is no corresponding Circuit Rule.



RULE 45. DUTIES OF CLERKS

(&) General Provisons. Theclerk of acourt of appeals shall take
the oath and give the bond required by law. Neither the clerk nor any
deputy clerk shall practice as an attorney or counselor in any court
while continuing in office. The court of appeals shall be deemed
always open for the purpose of filing any proper paper, of issuing and
returning process and of making motions and orders. The office of
the clerk with the clerk or a deputy in attendance shall be open during
business hours on al days except Saturdays, Sundays, and legal
holidays, but a court may provide by local rule or order that the office
of its clerk shall be open for specified hours on Saturdays or on
particular lega holidays other than New Years Day, Birthday of
Martin Luther King, Jr., Washington's Birthday, Memorial Day,
Independence Day, Labor Day, Columbus Day, Veterans Day,
Thanksgiving Day, and Christmas Day.

(b) The Docket; Calendar; Other Records Required. The
clerk shal maintain a docket in such form as may be prescribed by the
Director of the Administrative Office of the United States Courts.
Theclerk shdl enter arecord of all papers filed with the clerk and al
process, orders and judgments. An index of cases contained in the
docket shal be maintained as prescribed by the Director of the
Administrative Office of the United States Courts.

The clerk shdl prepare, under the direction of the court, a calendar
of cases awaiting argument. In placing cases on the calendar for
argument, the clerk shall give preference to appealsin crimina cases
and to appeals and other proceedings entitled to preference by law.

The clerk shall keep such other books and records as may be
required from time to time by the Director of the Administrative
Office of the United States Courts with the approval of the Judicial
Conference of the United States, or as may be required by the court.

(c) Notice of Ordersor Judgments. Immediately upon the entry
of an order or judgment the clerk shall serve anotice of entry by mail
upon each party to the proceeding together with a copy of any opinion



respecting the order or judgment, and shall make a note in the docket
of the mailing. Service on a party represented by counsdl shall be
made on counsel.

(d) Custody of Records and Papers. The clerk shall have
custody of the records and papers of the court. The clerk shall not
permit any origina record or paper to be taken from the clerk's
custody except as authorized by the orders or instructions of the
court. Original papers transmitted as the record on appeal or review
shdl upon disposition of the case be returned to the court or agency
from which they were received. The clerk shall preserve copies of
briefs and appendices and other printed papers filed.

[Amended effective July 1, 1971; July 1, 1986.]
CIRCUIT RULE 45
DUTIESOF CLERK; FEESFOR SERVICES

(a) Shall Attend Sessions. The clerk or a deputy of the clerk
shall attend in person the sessions of this court.

(b) Office Hours. The clerk's office shal be open for the
transaction of business from 9:00 A.M. until 4:00 P.M. daily, except
Saturdays, Sundays and lega holidays, and the court shall be deemed
always open for the receipt of emergency papers and the transaction
of emergency business.

(c) Fees for Services. Fees, as prescribed by the Judicia
Conference of the United States, are to be charged for the following
sarvices performed by the clerk, except that no fees are to be charged
for services rendered on behalf of the United States. The schedule of
currently applicable fees shall be distributed periodically as an
appendix to these rules.

(1) Docketing a case or docketing any other proceeding. A
separate fee shall be paid by each party filing a notice of appeal in the
district court, but parties filing ajoint notice of appeal in the district



court are required to pay only one fee. A docketing fee shall not be
charged for the docketing of an application for the allowance of an
interlocutory appeal under 28 U.S.C. § 1292(b) unless the apped is
alowed.

(2) Search of the records of this court and certifying the
results.

(3) Certifying any document or paper, whether certification is
made directly on the document or by separate instrument.

(4) Reproducing any record or paper.

(5) Comparing with the original thereof any copy of any
transcript of record, entry, or paper, when such copy is furnished by
any person requesting certification.

(d) Printed Copies of Opinions. For each printed copy of the
decision in acase, including all separate and dissenting opinions, the
clerk shall charge such sum asthe court may from time to time direct.
Separate charges shall be established for annual subscriptions to the
court's opinions, and copies may be supplied without charge or at
reduced charge as the court may from time to time designate. Each
party of record in a case shdl receive 2 copies of the decision without
charge.

(e) Other FeesNot Authorized. No feesfor services other than
those authorized pursuant to law shall be charged.

See also Circuit Rule 1(c) (Scope of Rules; General Provisions),
and Circuit Rule 25 (Filing and Service).



RULE 46. ATTORNEYS

(a) Admission to the Bar of a Court of Appeals; Eligibility;
Procedure for Admission. An attorney who has been admitted to
practice before the Supreme Court of the United States, or the highest
court of astate, or another United States court of appeals, or a United
States digtrict court (including the district courts for the Canal Zone,
Guam and the Virgin Idands), and who is of good mora and
professond character, isdigible for admission to the bar of a court of
appeals.

An gpplicant shall file with the clerk of the court of appeals, on a
form approved by the court and furnished by the clerk, an application
for admission containing the applicant's persona statement showing
eligibility for membership. At thefoot of the application the applicant
shall take and subscribe to the following oath or affirmation:

l, , do solemnly swear (or affirm) that | will demean
myself as an attorney and counselor of this court, uprightly
and according to law; and that | will support the Constitution
of the United States.

Thereafter, upon written or oral motion of a member of the bar of
the court, the court will act upon the application. An applicant may
be admitted by oral motion in open court, but it is not necessary that
the applicant appear before the court for the purpose of being
admitted, unless the court shall otherwise order. An applicant shall
upon admission pay to the clerk the fee prescribed by rule or order of
the court.

(b) Suspension or Disbarment. When it is shown to the court
that any member of its bar has been suspended or disbarred from
practice in any other court of record, or has been guilty of conduct
unbecoming a member of the bar of the court, the member will be
subject to suspension or disbarment by the court. The member shall
be afforded an opportunity to show good cause, within such time as
the court shdl prescribe, why the member should not be suspended or
disharred. Upon the member's response to the rule to show cause, and



after hearing, if requested, or upon expiration of the time prescribed
for a response if no response is made, the court shall enter an
appropriate order.

(c) Disciplinary Power of the Court Over Attorneys. A court
of appeals may, after reasonable notice and an opportunity to show
cause to the contrary, and after hearing, if requested, take any
appropriate disciplinary action against any attorney who practices
before it for conduct unbecoming a member of the bar or for failure
to comply with these rules or any rule of the court.

[Amended effective July 1, 1986.]
CIRCUIT RULE 46
ATTORNEYS;, APPEARANCE BY LAW STUDENT

(a) Appearances. Except as otherwise provided by law, the
docketing statement and all papers filed thereafter in this court shall
be signed by at least one member of the bar of this court, and only
members of the bar of this court may present ora argument.
However, on motion for good cause shown, the court may allow
argument to be presented in a case by an attorney who is not a
member of the bar of this court.

(b) Admission. Each applicant for admission to the bar of this
court shall file with the clerk an application for admission on aform
approved by the court and furnished by the clerk and shall append an
original certificate, executed not more than 60 days prior to the date
of the gpplication, from the court upon which the application is based,
evidencing the gpplicant's admission to practice before that court and
current good standing. Upon the court's grant of an application for
admission, the clerk shall mail to the applicant a certificate of
admission. Applicants for admission to the bar of this court do not
appear in person for the purpose of taking the oath or affirmation of
admission. Thefeefor admission shall be set periodically by order of
the court and shall be tendered with the application.



(c) Change of Address. Changesin the address of counsel and
pro se litigants must be immediately reported to the clerk in writing.

(d) Change of Name of Attorney After Admission. Any
member of the bar of this court may file with the clerk a certificate
that he or she is engaged in practice under a new name. The clerk
shall note such change of name on the roll of attorneys and on the
records of this court.

(e) Disharment and Suspension. For provisions governing the
discipline of members of the bar of this court, see the court's Rules of
Disciplinary Enforcement.

(f) Committee on Admissions and Grievances. For provisions
governing the Committee on Admissions and Grievances and the
referral of matters to that committee, see the court's Rules of
Disciplinary Enforcement.

(g) Appearance by Law Student.

(1) Entry of Appearance on Written Consent of Party. An
eligible law student may enter an gppearance in this court on behalf of
any party including the United States or a governmental agency,
provided that the party on whose behalf the student appears has
consented thereto in writing, and that a supervising lawyer has also
indicated in writing approval of that appearance. In each case, the
written consent and approval shall be filed with the clerk.

(2) Appearance on Briefs and Participation in Oral
Argument. A law student who has entered an appearance in a case
pursuant to paragraph (1) may appear on the brief, provided the
supervising attorney also appears on the brief, may participate in oral
argument, provided the supervising attorney is present in court, and
may take part in other activities in connection with the case, subject
to the direction of the supervising attorney.

(3) Eligibility. In order to be eligible to make an appearance
pursuant to this rule, the law student must:



(A) Be duly enrolled in a law school accredited by the
American Bar Association.

(B) Have completed legal studies amounting to at least 4
semesters, or the equivalent if the school is on some basis
other than a semester basis.

(C) Beenralled in or have passed aclinical program of an
accredited law school for credit, held under the direction
of a faculty member of such law school, in which a law
student obtains practical experience by participating in
cases and matters pending before the courts.

(D) Be certified by the dean of the law school as being of
good character and competent legal ability, and as being
adequately trained to perform as alegal intern.

(4) Students Not to Be Compensated by Parties. A law
student gppearing pursuant to thisrule may neither ask for nor receive
any compensation or remuneration of any kind for services from any
party on whose behalf the services are rendered; this rule shall not
prevent alawyer, legd ad bureau, law school, public defender agency,
or the government from paying compensation to the eligible law
student, nor shdl it prevent any agency from making such charges for
its services as may otherwise be proper.

(5) Withdrawal or Termination of Certification. The certifica-
tion of astudent by the law school dean shall be filed with the clerk of
this court and, unlessit is sooner withdrawn, shall remain in effect for
18 months, or until the announcement of the results of the first bar
examination following the student's graduation, whichever is earlier.
For any student who passes that examination, or who is admitted to
the bar without taking an examination, the certification shall continue
in effect until the date the student is admitted to the bar. The certifi-
cation may be withdrawn by the dean at any time by mailing a notice
to that effect to the student and to the clerk of this court. It is not
necessary that the notice state the cause for withdrawal unless
requested by the student. The certification may be terminated by this



court at any time without notice or hearing and without any showing
of cause.

(6) Supervising Attorney. An attorney under whose super-
vison an igible law student undertakes any activity permitted by this
rule shal:

(A) Beamember in good standing of the bar of this court.

(B) Assume responsibility for the quality of the student's
work.

(C) Guide and assist the student in preparation to the
extent necessary or appropriate under the circumstances.



RULE 47. RULES OF A COURT OF APPEALS
() Local Rules.

(1) Each court of appedls acting by a maority of its judgesin
regular active service may, after giving appropriate public notice and
opportunity for comment, make and amend rules governing its
practice. A generally applicable direction to a party or a lawyer
regarding practice before a court must be in local rule rather than an
interna operating procedure or standing order. A local rule must be
congistent with -- but not duplicative of -- Acts of Congress and rules
adopted under 28 U.S.C. § 2072 and must conform to any uniform
numbering system prescribed by the Judicial Conference of the United
States. The clerk of each court of appeals must send the
Adminigrative Office of the United States Courts a copy of each local
rule and internal operating procedure when it is promulgated or
amended.

(2) A loca rule imposing arequirement of form must not be
enforced in a manner that causes a party to lose rights because of a
nonwillful failure to comply with the requirement.

(b) Procedure When TherelsNo Controlling Law. A court of
appeals may regulate practice in a particular case in any manner
consistent with federal law, these rules, and local rules of the circuit.
No sanction or other disadvantage may be imposed for noncompliance
with any requirement not in federal law, federal rules, or the local
circuit rules unless the aleged violator has been furnished in the
particular case with actual notice of the requirement.

[Amended effective December 1, 1995.]

CIRCUIT RULE 47



RULESBY COURTSOF APPEALS

(& Amendment -- Notice and Opportunity for Comment.
These rules may be amended by the court as provided herein. The
court shall give notice and opportunity for comment as provided in
this rule with respect to any proposed changes in these rules except
where emergency or other conditions render it impractica or
unnecessary.

(b) Proposal for Change. Any person may propose a changein
these rules by submitting a written suggestion to the court or to its
Advisory Committee on Procedures.

(c) Notice of Proposed Amendment by Court. Upon
consideration of a proposal from any person or from the Advisory
Committee on Procedures, or upon its own motion, the court will,
whenever necessary or gppropriate, give notice of a proposed change
in these rules. Such notice will consist of the text of the proposed
change, or a description of the subjects and issues involved, together
with a brief explanation of the purpose of the proposal. The notice
will be made public as follows:

() By posting a copy on the bulletin board next to the public
counter in the clerk’s office.

(2) By ddivering a copy to the Daily Washington Law
Reporter for publication.

(3) By sending a copy to the chairman of the Advisory
Committee on Procedures.

(4) By sending copies to:
(A) The president of the District of Columbia Bar.

(B) The president of the Bar Association of the District of
Columbia.



(C) The president of the Washington Bar Association.
(D) The president of the Women's Bar Association.

(E) The presidents of any nationwide bar associations,
local chapters of nationwide bar associations, or other
voluntary groups of lawyers or citizens that notify the
clerk of this court in writing that they wish to receive
copies of these notices.

(F) All subscribers to the court's rules and dip opinions.

(d) Comments by Public and Advisory Committee on
Procedures. The notice will specify a period of not less than 45 days
from the date of its publication in the Daily Washington Law Reporter
within which any person may submit written comments on the pro-
posed changes to the Advisory Committee on Procedures. That
committee shall give consideration to all written comments timely
received and shall within 45 days from the close of the comment
period transmit to this court its recommendations with respect to the
proposal and the written comments it has received.

(e) Final Action by Court. Following receipt of the committee's
recommendation, this court may determine that the proposed change
should be adopted, that it should be amended and adopted, or that it
should be withdrawn. The court will publish notice of its final action
respecting the proposal, including the effective date of any change in
these Rules, in the manner provided in paragraph (c).

(f) Publication of Amendments Made Without Opportunity
for Comment. If an amendment to these rules is made without notice
or opportunity for comment, it will be made public in the manner
provided in paragraph (c). Such publication shall state the effective
date of the amendment, which shall not be earlier than the date of
publication.

CIRCUIT RULE 47.1



MATTERSUNDER SEAL

(a) Case with Record Under Seal. Any portion of the record
that was placed under seal in the district court or before an agency
shdl remain under sedl in this court unless otherwise ordered. Parties
and their counsel are responsgible for assuring that materials under seal
remain under sea and are not publicly disclosed.

(b) Agreement to Unseal. In any case in which the record in the
digtrict court or before an agency is under seal in whole or in part and
a notice of appeal or petition for review has been filed, each party
shall promptly review the record to determine whether any portions
of the record under seal need to remain under seal on apped. If a
party determines that some portion should be unsealed, that party shall
seek an agreement on the unseadling. Such agreement shall be
promptly presented to the district court or agency for its
consideration, and issuance of an appropriate order.

(c) Motion to Unseal. A party or any other interested person
may move at any time to unsed any portion of the record in this court,
including confidentia briefs or appendices filed under this rule. On
appedls from the district court, the motion will ordinarily be referred
to the district court, and, if necessary, the record remanded for that
purpose, but the court may, when the interests of justice require,
decide that motion, and, if unsedling is ordered, remand the record for
unseding. Unless otherwise ordered, the pendency of a motion under
this rule shall not delay the filing of any brief under any scheduling
order.

(d) Briefs Containing Material Under Seal.

(1) Two Sets of Briefs. If aparty deemsit necessary to refer
in a brief to material under sedl, 2 sets of briefs shall be filed which
shdl beidentica except for references to sealed materials. One set of
briefs shal bear the legend "Under Seal" on the cover, and each page



containing sealed material shall bear the legend "Under Seal" at the
top of the page. The second set of briefs shall bear the legend "Public
Copy -- Sealed Material Deleted” on the cover, and each page from
which materiad under seal has been deleted shall bear alegend stating
"Materid Under Sedl Deleted” at the top of the page. The party shall
file 7 copies of the seded brief and 15 copies of the public brief. Both
sets of briefs shdl comply with the remainder of these rules, including
Circuit Rule 28(d) on length of briefs.

(2) Service. Each party shall be served with 2 copies of the
public brief and 2 copies of the brief under sedl, if the party is entitled
to receive the material under sed. (See, e.g., Rule 6(e), Federal Rules
of Criminal Procedure.)

(3) Non-availability to the Public. Briefs filed with the court
under seal shall be available only to authorized court personnel and
shall not be made available to the public.

(e) Appendices Containing Matters Under Seal.

(1) Two Segments of Appendices;, Number of Copies. If a
party deemsit necessary to include material under seal in an appendix,
the appendix shall be filed in 2 segments. One segment shall contain
all seded materid and shdl bear the legend "Under Seal” on the cover,
and each page of that segment containing sedled materia shall bear the
legend "Under Sed" at the top of the page. The second appendix
segment shall bear the legend "Public Appendix -- Material Under Seal
in Separate Appendix” on the cover; each page from which materia
under seal has been deleted shdl bear the legend "Material Under Sedl
Deleted" at the top of the page. The party shall file 7 copies of the
sealed segment and 7 copies of the public segment of the appendix.

(2) Service; Number of Copies. Each party shal be served
with one copy of the public segment of the appendix and one copy of
the seded segment, if the party is entitled to receive the material under
sed. (See, eg., Rule 6(e), Federal Rules of Crimina Procedure.)



(3) Non-availability to the Public. Segments of appendices
filed with the court under seal shall be available only to authorized
court personnel and shall not be made available to the public.

CIRCUIT RULE 47.2

APPEAL EXPEDITED BY STATUTE; HABEAS CORPUS
PROCEEDING; SENTENCING APPEAL

(&) Appeal Expedited by Statute, and Habeas Corpus
Proceeding. Upon filing a notice of appeal in a case invoking 18
U.S.C. § 3145 or § 3731, 28 U.S.C. chapter 153, or 28 U.S.C. §
1826, the appellant shall so advise the clerks of this court and of the
district court immediately both orally and by letter. Pursuant to 28
U.S.C. 8§ 1657, this practice shal dso befollowed in an action seeking
temporary or preliminary injunctive relief. In such cases, the clerk of
the district court shall transmit a copy of the notice of appea and a
certified copy of the docket entriesto the clerk of this court forthwith.
The clerk of this court shall thereupon enter the appeal upon the
docket and prepare an expedited schedule for briefing and argument.
If ahearing occurred, appellant shall order the necessary portions of
the transcript on an expedited basis and shall make arrangements with
the clerk of the district court for prompt transmittal of the record to
this court.

(b) Sentencing Appeal Pursuant to 18 U.S.C. § 3742.

(1) In an appeal from a sentence the court shall, where
appropriate upon motion, establish an expedited briefing and argument
schedule. Memoranda and replies as provided below shall be filed and
served in accordance therewith. An original and 14 copies shall be
filed in each case.

(2) The appellant shal file and serve a memorandum of law
and fact setting forth appellant's challenge to the sentence. Appellee



shall file and serve a memorandum of law and fact setting forth the
response to appellant's challenge. Appellant may file and serve a

reply.

(3) Except by permission or direction of this court, the
memoranda of law shall not exceed 20 pages, exclusive of pages
containing the certificate required by Rule 28(a)(1). The reply
memorandum shall not exceed 10 pages.

(4) The memoranda need not contain atable of authorities, a
statement of jurisdiction, or a summary of argument.

(5) The filings shal be placed in the public record. Parties
should avoid matters that could compromise the confidentiality of the
presentence report. Where incluson of confidential matters is
unavoidable, the party should move to have the submission placed
under seal.

(6) Where the court is reviewing both sentence and conviction
in the same proceeding, the rules set out above, except for 47.2(b)(5),

will not apply.

CIRCUIT RULE 47.3
JUDICIAL CONFERENCE

() Purpose. In accordance with 28 U.S.C. § 333, the chief judge
of this circuit shal summon biennialy, and may summon annually, a
conference of al the circuit, district, and bankruptcy judges of the
circuit in active service, for the purpose of considering the business of
the courts and means to improve the administration of justice within
the circuit. Every circuit, district, and bankruptcy judge summoned,
unless excused by the chief judge, shall attend and remain throughout



the conference. The conference shall be called "The Judicia
Conference of the District of Columbia Circuit."

(b) Conference Arrangements and Procedures.

(1) The chief judge of the circuit shall appoint a committee on
arrangements for the conference to submit for approval of the circuit
judicid council aconference plan including the proposed location and
program for the conference. The committee on arrangements shall
include both district and circuit judges, and members of the bar.

(2) The chief judge of the circuit shall preside a the
conference. The circuit executive of this circuit shall serve as
conference secretary, and shall make and preserve a record of
conference proceedings. The chief judge may appoint committees to
pursue or carry out conference actions or advice, and may fill
vacancies in or recongtitute or, upon completion of their assignments,
discharge such committees.

(c) Composition. In addition to the circuit, district, and
bankruptcy judges, persons invited to participate in the conference
shdll include:

(1) The senior and retired judges of this court and of the
district court.

(2) The United States Magistrate Judges of the District of
Columbia.

(3) The circuit executive of this circuit.

(4) The clerks of this court, the district court, and the
Bankruptcy Court.

(5) The Chief Staff Counsel of this Circuit.

(6) The Chief United States Probation Officer of the District
of Columbia.



(7) The Chief Judge of the United States Tax Court, or such
representative of the Tax Court as the Chief Judge of that court
designates.

(8) The Director of the Administrative Office of the United
States Courts.

(9) The Director of the Federal Judicial Center.
(10) The United States Attorney for the District of Columbia.
(11) The Federa Public Defender for the Digtrict of Columbia.

(12) The Director of the Digtrict of Columbia Public Defender
Service.

(13) The Director of the Administrative Conference of the
United States.

(14) The deans of law schools located in the District of
Columbia.

(15) The Corporation Counsel of the District of Columbia.

(16) Members of the bar in such numbers as will permit and
promote participation by those engaged in the various fields of federa
court practice.

(17) Other individuals whose background, position, or
achievement will contribute to the purpose and program of the
conference.

CIRCUIT RULE 474
ADVISORY COMMITTEE ON PROCEDURES

() Egtablishment of Committee; Member ship. In accordance
with 28 U.S.C. § 2077(b), there shall be an Advisory Committee on



Procedures which shal consst of not less than 15 members of the bar
of this court who shal be sdlected by the judges of the court in regular
active service in such away as to represent a broad cross section of
those appearing in the federal courts of the District of Columbia,
including representatives from government agencies, law schools,
public interest groups, and private practitioners.

(b) Committee Functions. The committee shall, among other
things:

(1) Provide a forum for study of the interna operating
procedures and rules of this court.

(2) Serve asaconduit from the bar and the public to the court
regarding procedural matters and suggestions for changes.

(3) Draft, consder, and recommend, for the court's adoption,
rules and internal operating procedures, and amendments thereto.

(4) Render reports from time to time, on its own initiative and
on request, to the court and to the Judicial Conference of the District
of Columbia Circuit on the activities and recommendations of the
committee.

(c) Terms of Members. The members of the committee shall
serve 3-year terms that will be staggered in such away as to enable
the court to appoint or reappoint one-third of the committee each
year. The court shall appoint one of the members to chair the
committee.

CIRCUIT RULE 47.5
PROCESSING OF DIRECT CRIMINAL APPEALS
Absent extraordinary circumstances, a direct criminal appea will

not be held in abeyance pending resolution of a postconviction
proceeding in district court.



CIRCUIT RULE 47.6

APPEALSFROM THE ALIEN TERRORIST REMOVAL
COURT

(& In General.

(1) Perfection. A party seeking to appeal from a decision of
the Alien Terrorist Remova Court shall do so by filing a notice of
appeal in the office of the Clerk of the Court of Appeals.

(2) Appeals Treated as Motions. Unless otherwise specified
herein or ordered by the court, appeals shall be treated and processed
by the court asmotions. See generdly Circuit Rule 27. The appellant
shall file, simultaneoudly with the notice of appeal, 5 copies of a
memorandum in support of the appeal, not to exceed 20 typewritten
pagesin length. No response will be permitted unless specified by this
Rule. All submissons shdl befiled and, if served, served by hand. An
alien not represented by counsel who is unable to file or serve
submissions by hand shall do so by the most expeditious means
available to the dien that are effective to reach the Department of
Justice promptly.

() Submissions to be Filed Under Seal. Unless otherwise
specified herein, dl submissonsfiled in the court in an appeal from the
Alien Terrorist Removal Court shall be filed under seal. 1n addition,
any submission containing or referring to classified information shall
so indicate in an appropriate legend on the face of the submission.
The court and all parties to aremoval proceeding shall comply with
al applicable statutory provisions for the protection of classified
information, and with the " Security Procedures Established Pursuant
to Pub. L. 96-456, 94 Stat. 2025, by the Chief Justice of the United
States for the Protection of Classified Information."”

(4) Appointment of Counsel. Counsel appointed to represent
or assg andien in the Alien Terrorist Remova Court, including any
"specid attorney" designated under 8 U.S.C. § 1534(e)(3), shall



continue to represent or assist the aien in any proceedings in this
court, without additional appointment.

(5) Expedition. All gppeds from the Alien Terrorist Removal
Court shall be disposed of by this court as expeditiously as practicable.
Any party to an appeal seeking disposition within a definite time
period may move for such relief, stating the grounds in support.

(b) Appeal from the Denial of a Removal Application
(8U.S.C. §1535(a)).

(1) Perfection. The United States may appea the denia of an
application to use the dien terrorist removal procedure, by filing in the
court of appeds Clerk's Office, within 20 days of the date of the order
appealed from, a notice of appeal accompanied by a memorandum in
support of the appeal.

(2) Record. The United States shall serve a copy of the notice
of apped onthe Alien Terrorist Removal Court. Upon receipt of the
notice, the Remova Court shal transmit, under seal, the entire record
of the application proceeding to the court of appeals.

(3) Ex Parte Appeal. An appeal from the denia of aremova
application shall be conducted ex parte and under sea. No
submissions, including the notice of appeal and the memorandum in
support of the appeal, shall be served on the alien.

(c) Interlocutory Appeal from Discovery Orders (8 U.S.C. §
1535(b)).

(1) Perfection. The United States may appea a determination
of the Remova Court regarding a request for approval of an
unclassified summary of evidence, or refusing to make requested
findings under 8 U.S.C. § 1534(€e)(3), by filing in the court of appeals
Clerk's Office a notice of appea accompanied by a memorandum in
support of the appeal.



(2) Record. The United States shall serve a copy of the notice
of apped onthe Alien Terrorist Removal Court. Upon receipt of the
notice, the Removal Court shall transmit the entire record of the
remova proceeding to the court of appedls. Any portion of the record
seded in the Removal Court shdl be transmitted to and maintained by
this court under seal.

(3) Ex Parte Appeal. An appea from a discovery
determination shall be conducted ex parte and under sead. No
submissions, except the notice of appeal, shall be served on the dien.

(d) Appeal from a Decision After a Removal Hearing
(8 U.S.C. §1535(C)).

(1) Perfection. The United States or the alien may appeal the
decison of the Remova Court after aremoval hearing, by filing in the
court of appeds Clerk's Office, within 20 days of the date of the order
appealed from, a notice of appeal accompanied by a memorandum in
support of the appeal.

(2) Automatic Appeal. In the case of a permanent resident
alien in which the alien was denied an unclassified summary of
evidence under 8 U.S.C. § 1534(e)(3), and in which appeal is
automatic unlesswaived, the dien shall file, within 20 days of the date
of the Remova Court's order, a memorandum in support of the
appedl, or a notice that the appea has been waived. Failureto filea
timely memorandum in support of the appeal, or a timely notice of
waiver, shall result in dismissal of the automatic appeal for lack of
prosecution.

(3) Record. The gppellant (except in the case of an automatic
appeal) shall serve a copy of the notice of appea on the Alien
Terrorist Removal Court. Upon receipt of the notice, the Removal
Court shdl transmit the entire record of the removal proceeding to the
court of appeals. Any portion of the record sedled in the Removal
Court shdl be transmitted to and maintained by this court under seal.



I n the case of an automatic appedl, the Removal Court shall, upon
the filing of the Court's order after the removal hearing, transmit a
certified copy of the order, together with the record of the removal
proceedings, to the court of appeals.

(4) Briefing. Within 10 days of the filing of the appellant's
memorandum in support of the appeal, the appellee shdl file a
responsive brief, not to exceed 20 typewritten pages in length.
Appdlant'sreply, if any, shdl be due 5 days after the date the response
isfiled, and shall not exceed 10 pagesin length. Briefs or memoranda
shall be filed under seal, to the extent necessary to comply with
subsection A(3) of this Rule.

(5) Hearing and Disposition. As soon as practicable after the
filing of the appedl, the court will inform the parties whether it will
hear argument on the appeal or dispose of the appeal on the written
submissons. The court will dispose of the appea as expeditioudy as
practicable.

(e) Appeal From a Release or Detention Order (8 U.S.C. §
1535(€)).

Any appeal from a release or detention order of the Removal
Court shall be governed by Circuit Rule 9, except that the appellant's
memorandum in support of the appea shall be filed smultaneoudy
with the notice of appedl.



RULE 48. MASTERS

A court of appeals may appoint a special master to hold hearings,
if necessary, and to make recommendations as to factua findings and
disposition in matters ancillary to proceedings in the court. Unless the
order referring a matter to a master specifies or limits the master’s
powers, amaster shall have power to regulate all proceedings in every
hearing before the master and to do all acts and take all measures
necessary or proper for the efficient performance of the master's
duties under the order including, but not limited to, requiring the
production of evidence upon al matters embraced in the reference and
putting witnesses and parties on oath and examining them. If the
master is not ajudge or court employee, the court shall determine the
master’ s compensation and whether the cost will be charged to any of
the parties.

[Amended effective December 1, 1994.]
CIRCUIT RULE 48
MASTERS

There is no corresponding Circuit Rule.



APPENDIX OF FORMS

FORM 1. NOTICE OF APPEAL TO A COURT OF
APPEALSFROM A JUDGMENT OR ORDER OF A
DISTRICT COURT

United States District Court forthe_ District of
File Number
A.B., Plaintiff )
V. ; Notice of Appeds
C.D., Defendant ;
Notice is hereby given that (here name all parties

taking the appeal) , (plaintiffs) (defendants) in the above named
case,* hereby appeal to the United States Court of Appeals for the

Circuit (from the fina judgment) (from an order
(destribing it)) entered inthisaction onthe _ day of ,19 .

(9
Counsel for
Address;

* See Rule 3(c) for permissible ways of identifying appellants.



FORM 2. Notice of Appeal to a Court of Appeals From a
Decision of the United States Tax Court

United States Tax Court
Washington, D.C.
A.B., Petitioner )
)
V. ) Docket No.
)
Commissioner of )
Internal Revenue, )
Respondent )
Notice of Appea

Notice is hereby given that (here name all parties taking the
apped) * hereby gpped to the United States Court of Appealsfor the
Circuit from (that part of) the decision of this court entered in

the above captioned proceedingonthe  dayof 19
(relating to ).

(s

Counsel for

Address;

* See Rule 3(c) for permissible ways of identifying appellants.



FORM 3. PETITION FOR REVIEW OF ORDER OF AN
AGENCY, BOARD, COMMISSION OR OFFICER

United States Court of Appealsfor the Circuit
A.B., Petitioner
V. Petition for Review

)

)

)

)

XYZ Commission, )

Respondent )

(here name dll parties bringing the petition) *  hereby petition

the court for review of the Order of the XYZ Commission (describe
the order) entered on ,19 .

(s)
Attorney for Petitioners
Address:

* See Rule 15.



FORM 4. AFFIDAVIT TO ACCOMPANY MOTION FOR
LEAVE TO APPEAL IN FORMA PAUPERIS

United States Digrict Court for the District of
United States of America )

V.

N N N N

A.B.

Affidavit in Support of Motion to Proceed on Appea In Forma
Pauperis

l, being first duly sworn, depose and say that | am the

, in the above-entitled case; that in support of my motion to

proceed on appeal without being required to prepay fees, costs or give

security therefor, | state that because of my poverty | am unable to

pay the costs of said proceeding or to give security therefor; that |

believe | am entitled to redress; and that the issues which | desire to
present on appeal are the following:

[LIST ISSUES HERE]

| further swear that the responses which | have made to the
guestions and ingtructions below relating to my ability to pay the cost
of prosecuting the appeal are true.

1. Are you presently employed?

a. If the answer is yes, state the amount of your salary or wages
per month and give the name and address of your employer.

b. If the answer is no, state the date of your last employment and
the amount of the salary and wages per month which you received.

2. Have you received within the past twelve months any income from
a business, profession or other form of self-employment, or in the
form of rent payments, interest, dividends, or other source?



a. If the answer is yes, describe each source of income, and state
the amount received from each during the past twelve months.

3. Do you own any cash or checking or savings account?

a. If the answer is yes, state the total value of the items owned.
4. Do you own any real estate, stocks, bonds, notes, automobiles, or
other vauable property (excluding ordinary household furnishings and
clothing)?

a. If the answer is yes, describe the property and state its
approximate value.

5. List the persons who are dependent upon you for support and state
your relationship to those persons.

| understand that a false statement or answer to any questions in
this affidavit will subject me to penaltiesfor perjury.

SUBSCRIBED AND SWORN TO Before Me This Day Of
,19 .

L et the applicant proceed without prepayment of costs or fees or the
necessity of giving security therefor.

District Judge

FORM 5. NOTICE OF APPEAL TO A COURT OF
APPEALSFROM A JUDGMENT OR ORDER OF A
DISTRICT COURT OR A BANKRUPTCY APPELLATE
PANEL



United States District Court for the District of

Inre )
c)
Debtor )
) FleNo.____
;)
Paintiff )
)
V. )
v )
Defendant

Notice of Apped to United States Court of Appeals for the
Circuit

, the plaintiff [or defendant or other party] appeals to the
United States Court of Appealsfor the Circuit from the final judgment
[or order or decree] of the district court for the district of [or bankruptcy
appellate panel of the circuit], entered in this case on , 19
[here describe the judgment, order, or decree]

The parties to the judgment [or order or decree] appealed from and the names
and addresses of their respective attorneys are as follows:

Dated

Signed

Attorney for Appellant
Address:

[Amended effective December 1, 1993]



APPENDIX OF THE CIRCUIT RULESOF THE U.S.
COURT OF APPEALSFOR THE DISTRICT OF
COLUMBIA CIRCUIT

COURT OF APPEALS FEE SCHEDULE.

II. RULESOF DISCIPLINARY ENFORCEMENT OR THE
UNITED STATES COURT OF APPEALS FOR THE
DISTRICT OF COLUMBIA CIRCUIT

[11. APPELLATE MEDIATION PROGRAM



|. COURT OF APPEALSFEE SCHEDULE
(28 U.S.C. § 1913)

The following fees are to be paid to clerks, court of appeals (except
that no fees are to be charged for services rendered on behalf of the
United States):

(1)

(2)

3)

(4)

(5)

(6)

(7)

For docketing a case on appeal or review, or docketing any
other proceeding, $100. A separate fee shall be paid by
each party filing a notice of apped in the district court, but
partiesfiling ajoint notice of appeal in the district court are
required to pay only one fee. A docketing fee shal not be
charged for the docketing of an application for the
allowance of an interlocutory appeal under 28 U.S.C. §
1292(b), unless the appeal is allowed.

For every search of the records of the Court and certifying
the results thereof, $15.

For certifying any document or paper, whether the
certification is made directly on the document, or by
separate instrument, $5.

For reproducing any record or paper, 50 cents per page.
This fee shall apply to paper copies made from either: (1)
original documents; or (2) microfiche or microfilm
reproductions of the original records.

For reproduction of magnetic tape recordings, either
cassette or reel-to-redl, $15 including the cost of materials.

For reproduction of the record in any appeal in which the
requirement of an appendix is dispensed with by any court
of appeals pursuant to FRAP 30(f), aflat fee of $25.

For each microfiche or microfilm copy of any court record,
where available, $3.



(8) For retrieval of arecord from a Federal Records Center,
National Archives, or other storage location removed from
the place of business of the Court, $25.

(9) For acheck paid into the Court which is returned for lack of
funds, $25.

(10) Feesto be charged and collected for copies of opinions shall
be fixed, from time to time, by each court, commensurate
with the cost of printing.

(11) Thecourt may charge and collect fees, commensurate with
the cost of printing, for copies of the local rules of court.
The court may aso distribute copies of the local rules
without charge.

(12) Theclerk shdl assessacharge of up to three percent for the
handling of registry funds, to be assessed from interest
earnings and in accordance with the detailed fee schedule
issued by the Director of the Administrative Office of the
United States Courts.

(13) For usage of electronic access to court data, 60 cents per
minute of usage (provided the court may, for good cause,
exempt persons or classes of persons from the fees, in order
to avoid unreasonable burdens and to promote public access
to such information). All such fees collected shal be
deposited to the Judiciary Automation Fund. This fee shall
apply to the United States. (The Judicia Conference has
approved an advisory note clarifying the judiciary's policy
with respect to exemption from thisfee. The advisory note
is shown below.)

The Judicid Conference has prescribed a fee for el ectronic access
to court data, as set forth above in the Miscellaneous Fee Schedule.
The schedule provides that the court may exempt person or classes of
persons from the fees, in order to avoid unreasonable burdens and to
promote public access to such information. Exemptions should be



granted as the exception, not the rule. The exemption language is
intended to accommodate those users who might otherwise not have
accessto theinformation in this electronic form. It isnot intended to
provide a means by which a court would exempt all users.

Examples of persons and classes of persons who may be exempted
from electronic public access fees include, but are not limited to:
indigents, bankruptcy case trustees; not-for-profit organizations, and
voluntary ADR neutrals.

Effective April 18, 1995



II. RULES OF DISCIPLINARY ENFORCEMENT FOR THE
UNITED STATESCOURT OF APPEALSFOR THE DISTRICT
OF COLUMBIA CIRCUIT

The United States Court of Appeals for the District of Columbia
Circuit, in furtherance of its power and responsibility under Rule 46
of the Federa Rules of Appellate Procedure, and its inherent power
and responsibility to supervise the conduct of atorneys who are
admitted to practice before it, or are admitted for the purpose of a
particular proceeding (pro hac vice), promulgates the following Rules
of Disciplinary Enforcement.

RULE |
Standards For Professional Conduct

(a) For misconduct as defined in paragraph (b) below, or for
falureto comply with these Rules or any rule or order of this Court,
and after notice and opportunity to be heard, any attorney admitted to
practice before this Court may be reprimanded (publicly or privately),
suspended from practice before this Court, disbarred, or subjected to
such other disciplinary action as the circumstances may warrant.

(b) Acts or omissions by an attorney admitted to practice before
this Court, individudly or in concert with any other person or persons,
which violate any Code of Professional Responsibility or other
officially-adopted body of disciplinary rules applicable to the conduct
of the attorney constitute misconduct. The Code of Professional
Responsibility adopted by this Court is the Code of Professiond
Responsihility adopted by the District of Columbia Court of Appeals,
as amended from time to time by that Court, except as otherwise
provided by specific Rule of this Court.

RULE I



Committee On Admissions And Grievances

(@) The Committee. The Court shall appoint a standing
committee of Sx members of the bar of this Court to be known as the
Committee on Admissions and Grievances. Each member shall be
appointed to serve for aterm of three years. A member is dligible for
regppointment to one additiona term. Each member may serve until
a successor has been appointed. If a member holds over after the
expiration of the term for which that member was appointed, the
period of the member's holdover shdl be treated as part of the term of
hisor her successor. The Court may revoke any appointment at any
time. Inthe case of any vacancy, the successor appointed shall serve
the unexpired term of his or her predecessor. The Court shall
designate one of the members of the Committee to serve as Chair.

(b) Confidentiality. Except to the extent reasonably necessary
to carry out its responsibilities and unless otherwise ordered by the
Court, the Committee shall treat in confidence the referral to it of an
application for admission or a grievance, its consideration of such a
matter, and its report to the Court.

(c) Admissions.

(1) The Court may refer to the Committee an application for
admission to practice before the Court whenever that application or
other available information raises a question as to whether the
applicant is qualified for admission under the standards set forth in
Rule 46(a) of the Federal Rules of Appellate Procedure.

(2) Upon referral by the Court of any such application for
admission, the Committee shall take such action as is appropriate,
subject to any specia instructions from the Court, and shall report its
findings and recommendations to the Court. The Committee shall
provide the applicant with a copy of its findings and recommendations
if the Committee recommends denial of the application.

(3) In considering applications for admission referred to it by
the Court, the Committee may solicit relevant information from the



applicant or from others. In addition, the applicant may submit to the
Committee any information that he or she deems to be relevant, and
shall be entitled to be represented by counsd.

(4) The gpplicant shall have the burden of establishing that he
or she has the character and qudifications necessary for admission and
shall cooperate with the Court and the Committee in their
consideration of the application.

(d) Grievances.

(1) The Court may refer to the Committee any accusation or
suggestion of misconduct on the part of any member of the bar, or any
failure to comply with these rules or any rule or order of this Court,
for such investigation, hearing and report as the Court deems
advisable. Any such matter shall be referred to in these Rules as a
Grievance.

(2) Upon referral by the Court of any Grievance, the
Committee shall take such action as is appropriate, subject to any
special instructions from the Court, and shall report its findings and
recommendationsto the Court. In such matters, the Committee shall
be guided by Rule | of these Rules.

(3) The Committee shall consider each Grievance referred to
it and, if in its opinion further action is warranted, it shall serve a
statement thereof on the member of the bar of this Court to whom the
Grievance relates, by certified mail, return receipt requested,
addressed to the last office address filed with the Clerk. As
respondent thereto, the member shall file an answer with the Chair of
the Committee subscribed and sworn to under oath on or before thirty
(30) days after the date of mailing. The Chair of the Committee, upon
good cause shown, may extend the time to answer.

(4) If the Committee concludes after investigation and review
that a hearing is unnecessary because (@) the facts are not in dispute,
(b) sufficient evidence to support the Grievance is not present, (c)
there is pending another proceeding against the respondent, the



disposition of which in the judgment of the Committee should be
awaited before further action is considered, or (d) a hearing is
otherwise not warranted under the circumstances presented, the
Committee shall report to the Court its recommendation for
disposition of the matter.

(e) Hearings by the Committee.

(1) The Committee may sit as a fact-finding body and upon
reasonable notice to the respondent may hold hearings on the
Grievance.

(2) The respondent shall be entitled to be represented by
counsel. The respondent may submit to the Committee all relevant
information he or she deems appropriate and may request that the
Committee consider the testimony of witnesses.

(3) The persons who may be present at the hearing are the
members of the Committee, the respondent, the respondent’s counsel,
if any, and awitness providing testimony.

(4) At the respondent's request and expense, the hearing will
be recorded.

(5) The Committee shal report its findings and
recommendations to the Court. A copy of its findings and
recommendations shall be forwarded simultaneoudy to the
respondent.

(f) Duty of Respondent to Cooperate. It shall be the duty and
responsibility of the respondent and his or her counsel to cooperate
with the Committee. If a respondent fails to respond to the
Committee, the Committee may recommend to the Court that
discipline be imposed.

(g9) Show Cause Order or Hearing by the Court.



(1) Upon receipt of the Committee's finding that misconduct
occurred, the Court may issue an order requiring the respondent to
show cause why discipline should not be imposed. The Court may
invite the Committee or any member of the bar of this Court to reply
to the respondent's answer to the show cause order or to pursue the
Grievance against the respondent at a show cause hearing.

(2) If the Grievance is sustained, the Court may reprimand,
suspend, disbar or otherwise discipline the respondent.

RULE Il
Attorneys Convicted Of Crimes

(a) Upon the filing with this Court of a certified copy of a
judgment of conviction demonstrating that any attorney admitted to
practice before the Court has been convicted in any court of the
United States, or of the Digtrict of Columbia, or of any state, territory,
commonwealth or possession of the United States of a serious crime
as defined in paragraph (F) below, the Clerk shall enter an order
immediately suspending that attorney, regardless of the pendency of
any apped, until final disposition of a disciplinary proceeding to be
commenced upon such conviction. The Clerk shall immediately serve
a copy of such order upon the attorney by certified mail, return
receipt requested, addressed to the last office address filed with the
Clerk. Upon good cause shown, the Court may set aside such order
when it appears in the interest of justice to do so.

(b) Upon the filing of a certified copy of a judgment of conviction
of an attorney for a serious crime, the Court shall refer the matter to
the Committee on Admissions and Grievances for a recommendation
to the Court on the extent of the fina discipline to be imposed as a
result of the conduct resulting in the conviction, provided that the
recommendation for find discipline shall not be made until all appeals
from the conviction are concluded.

(c) Upon thefiling of acertified copy of ajudgment of conviction
of an attorney for a crime not congtituting a"serious crime,” the Court



may refer the matter to the Committee for a recommendation to the
Court for gppropriate action, including the institution of a disciplinary
proceeding.

(d) In any disciplinary proceedings instituted against an attorney
based upon a conviction, a certified copy of ajudgment of conviction
of an attorney for a crime shall be conclusive evidence of the
commission of that crime.

(e) An attorney suspended under the provisions of this Rule shall
be reinstated immediately upon thefiling of a certificate demonstrating
that the underlying conviction of a serious crime has been reversed,
but the reinstatement shall not terminate any disciplinary proceeding
then pending against the attorney. In any such proceeding, evidence
relating to the conduct which resulted in the conviction may be
considered despite the reversal of the conviction.

(f) Theterm "serious crime" includes any felony and also includes
any lesser crime, a necessary element of which, as determined by the
statutory or common law definition of such crime in the jurisdiction
where the judgment was entered, involves interference with the
administration of justice, fase swearing, misrepresentation, fraud,
willful failure to file income tax returns, deceit, bribery, extortion,
misappropriation, theft, or an attempt or a conspiracy or solicitation
of another to commit a "serious crime."

RULE IV
Discipline Imposed By Other Courts Or Agencies

(a) Upon thefiling of acertified or exemplified copy of a judgment
or order demonstrating that an attorney admitted to practice before
this Court has been disciplined for professional misconduct as defined
inRule I.B to another court, or by an agency of the United States as
defined in 5 U.S.C. § 551, this Court may refer the matter to the
Committee on Admissions and Grievances for a recommendation for
appropriate action, or may issue a notice directed to the attorney
containing:



(1) acopy of the judgment or order from the other court or
agency; and

(2) an order to show cause directing that the attorney inform
this Court within the time specified of any clam by the
attorney predicated upon the grounds set forth in paragraph
(c) below that the imposition of the identical discipline by this
Court would be unwarranted and the reasons therefor.

(b) In the event the discipline imposed in the other jurisdiction has
been stayed there, any reciprocal discipline imposed in this Court may
be deferred until such stay expires.

(c) After consideration of the response called for by the order
issued pursuant to paragraph (a) above or after expiration of the time
specified in the order, this Court shall impose the identical discipline
unless the attorney demonstrates, or this Court is satisfied that:

(1) the procedure was so lacking in notice or opportunity to
be heard as to constitute a deprivation of due process; or

(2) there was such an infirmity of proof establishing the
misconduct as to give rise to the clear conviction that this
Court could not, consistent with its duty, accept as final the
conclusion on that subject; or

(3) theimposition of the same discipline by this Court would
result in grave injustice; or

(4) the misconduct warrants substantialy different discipline.

When this Court determines that any of these elements exists, it
shall enter such other order as it deems appropriate.

(d) Except as provided in paragraph (c) above, afina adjudication
in another court or in an agency of the United States that an attorney
has been guilty of misconduct shal establish conclusively the
misconduct for purposes of a disciplinary proceeding in this Court.



(e) This Court may at any stage ask the Committee to conduct
disciplinary proceedings or to make recommendations to the Court for
appropriate action in light of the imposition of professional discipline
by another court or by an agency.

RULE V
Disbarment On Consent Or Resignation In Other Courts

Any attorney admitted to practice before this Court who is
disbarred on consent or resigns from the bar of any other court of the
United States or the District of Columbia, or from the Bar of any
state, territory, commonwealth or possession of the United States
while an investigation into alegations of misconduct is pending, shall,
upon the filing with this Court of a certified or exemplified copy of the
judgment or order accepting such disbarment on consent or
resignation, be disbarred.

RULE VI

Disbarment On Consent While Under Disciplinary
I nvestigation Or Prosecution

(&) Any attorney admitted to practice before this Court who is the
subject of an investigation into, or a pending proceeding involving,
allegations of misconduct may consent to disbarment from practicing
law before this Court, but only by delivering to this Court an affidavit
stating that the attorney desires to consent to disbarment and that:

(1) the attorney's consent is freely and voluntarily rendered;
the attorney is not being subject to coercion or duress; the
attorney isfully aware of the implications of so consenting;

(2) the attorney is aware that there is a presently pending
investigation or proceeding involving alegations that there



exist grounds for the attorney's discipline, the nature of which
the attorney shall specificaly set forth;

(3) the attorney acknowledges that the materia facts so
alleged are true or that he has no defense to the allegations,
and

(4) the attorney so consents because the attorney knows that
if a Grievance were predicated upon the matters under
investigation, or if the proceeding were prosecuted, the
attorney could not successfully defend himself.

(b) Upon receipt of the required affidavit, the Clerk shall enter an
order disbarring the attorney.

(c) An order disbarring an attorney on consent shall be a matter of
public record. However, the affidavit required under the provisions
of this Rule shall not be publicly disclosed or made available for use
in any other proceeding except upon order of this Court.

RULE VII
Reinstatement

(a) After Disbarment or Suspension. An attorney who is
suspended for a definite period shall automatically be reinstated at the
end of the period of suspension upon the filing with the Clerk of an
affidavit of compliance with the provisions of the order. An attorney
who is suspended indefinitely or disbarred may not resume practice
until reingtated by order of this Court. A suspension may be directed
to run concurrently with a suspension mandated by another court, in
which event the attorney shall be eligible for reinstatement in this
Court when that suspension expires, and will automatically be
reinstated upon filing with the Clerk an affidavit indicating that the
period of suspension has run and that the attorney has been reinstated
by the other court.



(b) Hearing on Application. Petitions for reinstatement by a
disbarred or indefinitely suspended attorney under this Rule shall be
filed with the Clerk. Upon receipt of the petition, the Clerk shall
promptly refer the petition to the Committee, which shall assign the
meatter for prompt hearing before the Committee. At the hearing the
petitioner shall have the burden of demonstrating by clear and
convincing evidence that he or she possesses the mora and
professional qualifications required for admission to practice law
before this Court and that the petitioner's resumption of the practice
of law will not be detrimenta to the integrity and standing of the bar
or to the administration of justice. The Committee shall make its
recommendation to the Court, which may adopt its findings, schedule
a hearing on the matter, or take such other action as it deems

appropriate.

(c) Conditions of Reinstatement. If the petitioner is found by
the Court to be unfit to resume the practice of law, the petition shall
be dismissed. If the petitioner is found fit to resume the practice of
law, the petitioner will be ordered reinstated. Reinstatement may be
conditional upon the payment of al or part of the costs of the
proceedings, and upon the making of partial or complete restitution
to parties harmed by the misconduct which led to the suspension or
disbarment. If the petitioner has been suspended or disbarred for five
years or more, reinstatement may also be conditioned upon the
furnishing of proof of competency and learning in the law, which
proof may include certification by the bar examiners of a state or other
jurisdiction of the attorney's successful completion of an examination
for admission to practice subsequent to the date of suspension or
disbarment.

(d) Successive Petitions. No petition for reinstatement under this
Rule may be filed within one year following an adverse decision upon
a petition for reinstatement filed by or on behalf of the same person.

RULE VIII

Attorneys Specially Admitted



Whenever an attorney applies to be admitted or is admitted to this
Court for purposes of a particular proceeding (pro hac vice), the
attorney shall be deemed thereby to have conferred disciplinary
jurisdiction upon this Court for any alleged misconduct of that
attorney arising in the course of, in the preparation for, or in
connection with such proceedings.

RULE IX

Proceedings Where An Attorney IsDeclared To Be Mentally
Incompetent Or Is Alleged To Be Incapacitated

(a) Attorneys Declared Mentally Incompetent. Where an
attorney who is a member of the bar of this Court has been judicially
declared incompetent or involuntarily committed to a mental hospital,
the Court, upon proper proof of the fact, shall enter an order
suspending such attorney from the practice of law effective
immediately and for an indefinite period until further order of the
Court. A copy of such order shal be served upon the attorney, his
guardian and the Director of the mental health hospital in such a
manner as the Court may direct.

(b) Attorneys Alleged to be Incapacitated. Whenever it appears
to the Court that a member of the bar may be incapacitated by reason
of mental infirmity or illness or because of the use of drugs or
intoxicants, the Court may take or direct such action as it deems
necessary or proper to determine whether the attorney is so
incapacitated, including the examination of the attorney by such
qualified medical experts as the Court shall designate, and including
reference of the matter to the Committee. Failure or refusal to submit
to such examination shall be prima facie evidence of incapacity. If the
Court concludes that the attorney is incapacitated and should not be
permitted to continue to practice law before the Court, it shall enter
an order suspending the attorney for an indefinite period and until
further order of the Court. The Court may provide for such notice to
the respondent attorney of proceedings in the matter as is deemed
proper and advisable and may appoint an attorney to represent the
respondent if the respondent is without representation.



(c) Claim of Disability During Disciplinary Proceedings. If
during the course of adisciplinary proceeding the respondent contends
that he or she is suffering from a disability by reason of a mental or
physica infirmity or illness or because of the use of drugs or
intoxicants, and that this disability makes it impossible for the
respondent to make an adequate defense, the Court shall enter an
order immediately suspending the respondent from continuing to
practice law before this Court until a determination is made of the
respondent's capacity to continue to practice law in a proceeding
instituted in accordance with the provisions of paragraph (B) above.

(d) Application for Reinstatement. Any attorney suspended for
incompetency, mental illness or because of the use of drugs or
intoxicants may apply to the Court for reinstatement once a year or at
such shorter intervals as the Court may direct in the order of
suspension. The application shall be granted by the Court upon a
showing by clear and convincing evidence that the attorney's disability
has been removed and he or she is fit to resume the practice of law.
The Court may take or direct such action as it deems necessary or
proper to make adetermination of whether the attorney's disability has
been remedied, including a direction for an examination of the
attorney by such qualified medical experts as the Court shal
designate. The Court may direct that the expenses of such an
examination shall be paid by the attorney.

Where an attorney has been suspended because of a judicial
declaration of incompetence or involuntary commitment to a mental
hospital and has thereafter been judicially declared to be competent,
the court may dispense with further evidence and direct the
reinstatement of the attorney upon such terms as are deemed proper
and advisable.

(e) Waiver of Physician-Patient Privilege. The filing of an
application for reinstatement by an attorney who has been suspended
for disability shall constitute awaiver of any doctor-patient privilege
with respect to any treatment of the attorney during the period of his
disability for the condition underlying the suspension. The attorney
may be required to disclose the name of every psychiatrist,



psychologis, physician and hospital by whom or in which the attorney
has been examined or treated since his suspension for the condition
underlying the suspension, and may be required to furnish the Court
with written consent for such psychiatrists, psychologists, physicians
or hospitals to divulge such information or records as may be
requested by the medical experts designated by the Couirt.

RULE X

Duty Of Attorneys To Notify The Court Of Convictions Or
Discipline By Other Courts Or Agencies

If an attorney admitted to practice before this Court (a) is
subjected to public discipline for professiona misconduct as defined
in Rule 1.B; (b) isindicted or charged with afelony or serious crime
asdefined in Rule l11.F; (c) is convicted of afelony or misdemeanor;
(d) is disharred on consent; or (€) resigns from the bar of any court
while an investigation into an alegation of misconduct is pending, the
attorney shall so notify the Clerk of this Court in writing within ten
days of such discipline, indictment, charge, conviction, disbarment on
consent or resignation.

RULE XI
Duties Of The Clerk

(&) Upon being informed that an attorney admitted to practice
before this Court has been convicted of any crime or has been
subjected to discipline by another court, the Clerk of this Court shall
determine whether the clerk of the court in which such conviction
occurred or in which such discipline was imposed has forwarded a
certificate of such conviction or discipline to this Court. If a
certificate has not been so forwarded, the Clerk shall promptly obtain
acertificate and file it with this Court.

(b) Whenever it appears that any person disbarred, suspended,
publicly reprimanded, or disbarred on consent by this Court is
admitted to practice law in any other jurisdiction or before any other



court, the Clerk of this Court shall, within ten days of that action
transmit a certified copy of the order of disbarment, suspension,
reprimand, or disbarment on consent to the disciplinary authority for
each other jurisdiction or court, and the administrative tribund, if any,
affected by the misconduct.

(c) The Clerk of this Court shall promptly notify the National
Discipline Data Bank operated by the American Bar Association of
any order of this Court imposing public discipline upon any attorney
admitted to practice before this Court.

RULE XII
Jurisdiction

Nothing contained in these Rules shdl be construed to deny to this
Court such powers as are necessary for the Court to maintain control
over proceedings conducted before it, such as proceedings for
contempt under Title 18 of the United States Code or under Rule 42
of the Federd Rules of crimind Procedure, or to deprive the Court of
its inherent disciplinary powers.

RULE XI11
Effective Date
These Rules shall become effective on July 1, 1984, and shall
apply to proceedings brought thereafter and also shall apply to

pending proceedings unless their application would not be feasible or
would be unjust.



1. APPELLATE MEDIATION PROGRAM

NOTE: In 1995, the Chief Staff Counseal’ s Office became part of
the Office of the Clerk and is currently referred to as the
Lega Division.

Court of Appealsfor the District of Columbia Cir cuit
Appellate M ediation Program

A number of federal Circuit Courts of Appeal and state appellate
courts have implemented mediation projects within the last few years
in response to increasing caseloads and delay. Mediation is often one
component of alarger effort to manage the Court's work. In the D.C.
Circuit, mediation is intended to supplement the Court's 1986 Case
Management Plan, which was undertaken to accommodate a sixty
percent increase in filings and pending cases over a two-year period.
Mediation is also intended to help parties by curtailing the expense
involved in protracted appeals and by providing a forum which
stimulates the devel opment of creative resolution options that would
otherwise not be achievable by Court order or by the parties acting on
their own.

The Appellate Mediation Program uses mediation to achieve
settlement of cases. It also encourages the settlement of some issues
in acase and the procedura streamlining of casesto smplify briefing
and to reduce motions activity. Mediation efforts that are unsuccessful
initially may result, weeks or even months later, in settlement.

Mediation differs consderably from arbitration and negotiation. In
arbitration, an outcome is imposed upon the parties. In negotiation,
discussion takes place between the parties, usually with no assistance
from aneutral. In mediation, a neutral helps parties reach a resolution
that is acceptable to them. Cases are settled only if the parties agree
to a course of action that will terminate their case so that no further
Court involvement is required.

The Appellate Mediation Program handles fewer than one hundred
cases a year. Nonetheless, it has had a significant impact on the



Court's workload. Cases that are settled do not proceed to orad
argument, thus saving the time of judges and law clerks who would
otherwise prepare for argument. Issues and positions are clarified in
the mediation process so that, even if settlement is not achieved, the
Court benefits from more efficient briefing. Finaly, mediation
frequently saves time and money for the litigants themselves. It can
also produce agreements that meet their needs more effectively than
the relief that could be provided through the court proceeding.
Mediation is offered at no cost to the parties.

Case Selection

Casesfiled with the Court of Appedls are screened by attorneysin
the Chief Staff Counsel's Office for their appropriateness for
mediation. Screening occurs approximately 45 days after a case has
been docketed in the Court of Appeals.

No crimina cases enter the program. Civil cases are reviewed on
anindividua basis, with anumber of factors considered in making the
eligibility determination. These factors include the nature of the
underlying dispute, the relationship of the issues on appeal to the
underlying dispute, the availability of incentives to reach settlement or
limit the issues on appeal, the susceptibility of these issues to
mediation, the possibility of effectuating a resolution, the number of
parties and the number of related pending cases.

Parties are encouraged to request mediation by completing a
“Request to Enter Appellate Mediation Program” form and sending
it to the Clerk in duplicate. Although such requests are not
automaticaly granted, the Chief Staff Counsel gives them specia
consideration.

Program Mediators



The Court has selected distinguished senior members of the bar to
serve as mediators as well as attorneys who have had broad
experience mediating complex civil cases. The mediators are
experienced litigators who enjoy the Court's full confidence.

The mediators protect the confidentidity of al proceedings and do
not communicate with the Court about what transpires during
mediation sessons. Mediators are required to recuse themselves from
handling any cases in which they perceive a conflict of interest.

Mediators are not paid for their services, but are rembursed by the
Court for minor out-of-pocket expenses such as trips to the
Courthouse. The Court also provides parking, administrative support
and limited secretarial servicesif needed.

The primary role of program mediators is to make every effort to
help parties reach a settlement or, at a minimum, to help parties
resolve some issues in the case. If settlement is not possible, the
mediators will help parties clarify or eliminate issues to expedite the
litigation process.

Confidentiality

Confidentiality is ensured throughout the mediation process.
Attorneys in the Chief Staff Counsel’s Office do not confer with
judges in selecting cases for mediation. Mediators protect the
confidentiality of all proceedings. Papers generated by the mediation
process are not included in Court files, and information about what
transpiresin the mediation processis not at any time made known to
the Court. The Circuit Executive's Office, which is responsible for
program administration and evauation and liaison between the
mediators and Court personnel, maintains strict confidentiality about
the content of the mediation in particular cases.

The aboveis not intended to guarantee absol ute secrecy about the
identity of the casesthat are chosen for mediation. Nor isit meant to
preclude dissemination of information about the types of cases going
through the mediation process and about overall program results.



Generic information about the program and cases entering it is
available, and reports are generated for analysis and evaluation.
Individua cases that have been resolved through mediation may be
publicly identified or brought to the Court’s attention as program
successes if the litigants consent to such a disclosure.

M ediation Procedures

The Chief Staff Counsel will identify cases for mediation
approximately 45 days after they have been docketed in the Court of
Appedls. Lead counsel and intervenors involved in cases selected for
mediation will receive a letter from the Court describing the program
and assigning a mediator. A copy of the Court's en banc Order
defining the procedures to be followed will be included in the mailing.
At the same time, the Court will send to the assigned mediator a copy
of the judgment or order on appeal, any opinion issued by the District
Court or agency, the appellant's or petitioner's statement of issues on
appedl, D.C. Cir. Rule l1(a)(l) statements, and al relevant motions.

Within fifteen days of the selection of a case for mediation,
counsea will submit a position paper not to exceed ten pages to the
mediator. The position paper will outline the key facts and legal issues
in the case and will include a statement of motions filed and their
status. Position papers are not briefs, are not filed with the Court and
need not be served on the other party unless the mediator so directs.

The mediator will schedule the initial mediation session within 45
days of the selection of the case for mediation. The mediator will set
the date for the initial session, which will normally be held at the
Court. However, a mediator may decide to hold a session in hisher
office. The mediator will schedule additional mediation sessions, as
needed. Whereas all cases in mediation are subject to normal
scheduling for briefing and ora argument, it is possible that additional
mediation sessions in a case will affect the scheduling process. If so,
the attorneys shall file a motion to defer or postpone the briefing
and/or oral argument date(s), representing that the mediator, whom
they shdl not identify by name, concurs in the request. Attorneys may



not file any other motions that would notify the Court that the case is
in mediation.

The Court requires that counsel for parties attend all mediation
sessions. All parties are also strongly urged by the Court to attend
each mediation sesson. Each party represented must have counsel or
another person present with actua authority to enter into a settlement
agreement during the session. In cases involving the United States
government or the Digtrict of Columbia government, senior attorneys
on either side of the case may attend mediation sessions so long as
someone with settlement authority can be reached during conference
sessions. It is the responsibility of the United States Department of
Justice attorneys in these sessions to furnish the mediator with the
name and title of the government official authorized to effectuate
settlement under 28 CFR, Part O, Subpart Y, whom the mediator and
attorney can contact by phone during the mediation session. In cases
involving the Digtrict of Columbia government, it is the responsibility
of Corporation Counsel attorneys to furnish the mediator with the
name and title of the government official authorized to effectuate
settlement who can be contacted by phone during the mediation
session. When settlement authority for the United States government
rests with an officia at the rank of Assistant Attorney Generd, its
equivaent or higher, or with members of an independent agency, or
when settlement authority for the district of Columbia government
rests with officias above the rank of Corporation Counsel, the
requirement that the official or members be reachable during the
mediation session is waived unless the mediator for good reason
specificaly so provides in writing after reviewing the mediation
papers.

If settlement is reached, the agreement, which shall be binding
upon al parties, will be put into writing, and counsel will file a
stipulation of dismissal. If the case is not settled, it will remain on the
docket and proceed as though mediation had not been initiated.
Regardless of the outcome of a case, mediators will complete a case
evaluation form for each case mediated. Each attorney participating
in the mediation will be asked to complete an evaluation form.



The Mediation Process

Mediation begins at a joint meeting attended by the mediator,
counsdl for the parties and, whenever possible, the parties themselves.
The mediator explains how the mediation is to be conducted. After
this introduction, each party is asked to explain to the other party or
parties and to the mediator its views on the matter in dispute. The
party who filed the appeal typicaly will speak first. The mediator is
likely to refrain from asking questions or alowing the parties to ask
guestions of each other until all parties have had an opportunity to
Spesk.

Oncetheviewsof dl parties have been stated in the joint session,
the mediator probably will want to caucus individually with each of
the parties. The purpose of these caucusesis to alow the mediator
and the parties to explore more fully the needs and interests
underlying their stated positions. It is aso to help the parties begin
thinking about settlement options that perhaps go beyond what could
be accomplished in the court proceeding alone. The mediator will
encourage the partiesto think broadly about the problem and will help
them to explore options for settlement.

Additiona joint sessions may be held to explore settlement
possibilities, or thiswork may be done just in the separate caucuses.
The mediator, in consultation with the parties, will decide which
approach islikely to be more beneficid under the circumstances of the
particular case.

(Rev. Jan. 1995)



United States Court of Appeals For The District of Columbia
Circuit Order Establishing Appellate M ediation Program

BEFORE: Mikva, Chief Judge; Wald, Edwards, Ruth B.
Ginsburg, Silberman, Buckley, Williams, D.H.
Ginsburg, Sentelle, Hender son and Randolph, Cir cuit
Judges

It isORDERED, by the Court, en banc, that civil appeals from
the United States District Court, petitions for review of agency action,
and original actions may be referred to a mediator designated by the
Court to meet with counsel and parties to facilitate settlement of the
case, to simplify issues or otherwise to assist in the expeditious
handling of an appea. Mediation will be initiated by order of the
Court. Itis

FURTHER ORDERED that mediation sessons must be attended by
counsel for each party or another person with actual authority to settle
the case. Additiondly, the parties themselves are strongly encouraged
to attend the sessions. In cases involving the U.S. government or the
District of Columbia government, senior attorneys on either side of
the case may attend mediation sessions so long as someone with
settlement authority can be reached during conference sessions except
that in cases in which settlement authority for the United States
government rests with officials of the rank of Assistant Attorney
Generd (or its equivaent) or higher, or with the members of an
independent agency or in cases in which settlement authority for the
Digtrict of Columbia government rests with officials above the rank of
Corporation Counsdl, this provision shal not apply unless the
mediator for good reason specifically so provides in writing after
reviewing the mediation papers. Failure of counsel to attend sessions
may result in the imposition of sanctions.

The Circuit Executive for the D.C. Circuit shal serve as the
program administrator of the Appellate Mediation Program. A party
may request mediation, but the Chief Staff Counsel will ultimately
determine which cases are appropriate for mediation. Case selection



will take place approximately 45 days after a case has been docketed
in the Court of Appeals. Lead counsel will receive notice of case
selection and of the mediator assigned.

An initial mediation session will be scheduled by the mediator
within 45 days of a case's selection for mediation. The mediator will
schedule additional sessions, as needed. Mediation sessions will be
held at the U.S. Courthouse for the District of Columbia, 3rd and
Congtitution Avenue, N.W., Washington, D.C. If mutually agreeable,
however, the mediator may hold sessionsin his'her office.

The Court will send the mediator a copy of the judgment or order
on appeal, any opinion issued by the District Court or agency, the
appellant's or petitioner's statement of issues on appeal, D.C. Cir. Rule
11(a)(1) statements, and all relevant motions. Within fifteen days of
the case's selection for mediation, counsel shall prepare and submit to
the mediator a position paper of no more than ten pages, stating their
views on the key factsand legal issues in the case. The position paper
will include a statement of motions filed and their status. All motions
filed or decided while mediation is underway are to be identified for
the mediator and submitted to him/her upon request. Copies of
documents submitted to the mediator need not be served upon
opposing counsel unless the mediator so directs. Documents prepared
for mediation sessions are NOT to be filed with the Clerk's Office
except as noted below.

All cases in mediation remain subject to normal scheduling for
briefing and ord argument by the Clerk's office. If it isthe mediator's
view that additional mediation sessions are required and that such
sessions would affect the briefing schedule in the case, the attorneys
shdl request an extension by filing a motion to defer or postpone the
briefing and/or ora argument date(s). The attorneys shall represent
that the mediator, whom they shall not identify by name, concursin
the request.

The content of mediation discussions and proceedings, including
any statement made or document prepared by any party, attorney or
other participant, is privileged and shall not be disclosed to the Court



or construed for any purpose as an admission against interest. To that
end, the parties shdl not file any motion or other document that would
disclose any information about the content of a mediation, whether or
not it has been concluded. This means that parties are prohibited from
using any information obtained as a result of the mediation process as
a basis for any motion other than a motion affecting the briefing or
argument schedule.

No party shal be bound by anything said or done at a mediation
session unless a settlement is reached. If a settlement is reached, the
agreement shall be reduced to writing and shall be binding upon all
parties to the agreement.

Mediators who have been selected by the Court to serve in the
Appdlate Mediation Program are highly experienced members of the
bar who have been involved in the types of litigation that come before
the Court. Mediators, who will serve without compensation, have
received specia training to help parties reach agreement and avoid the
time, expense and uncertainty of further litigation. Mediation is
offered to parties at no cost.

If a mediator makes any oral or written suggestion as to the
advisability of a change in any party's position with respect to
settlement, counsel for that party should promptly transmit the
suggestion to his or her client if that client is not present at the
mediation session. Counsel should explain to clients, whether present
at mediation or not, the suggestions put forward by mediators and
their import. It is

FURTHER ORDERED that if acaseis settled, counsd shdl filea
stipulation of dismissal. Such stipulation must be filed within 30 days
after the settlement is reached unless a short extension is requested by
the attorneys by motion. If a case cannot be resolved through
mediation, it will remain on the docket and proceed as if mediation
had not been initiated; therefore, no notification to the Court is
necessary.



A copy of this Order will be posted in the Office of the Clerk of
the United States District Court for the District of Columbia and the
Office of the Clerk of the United States Court of Appeals for the
Digtrict of Columbia Circuit. A copy of this Order aso will be
provided to all counsel in cases ordered into mediation.

Per Curiam

EFFECTIVE: November 28,1988
As amended April 19,1989, May 1, 1992, and March 20, 1993

Addendum

In response to inquiry by the program's volunteer mediators, the
Court has determined that the order establishing the appellate
mediation program alows the mediators, in their discretion, to call or
write clients or representatives of government agencies to request
their attendance at mediation sessions. Any communication by the
mediator with the persons or entities described above, however, must
be fully disclosed to the counsel of record. The order also permits the
mediator to communicate, in the presence of counsd, settlement offers
or other appropriate information to clients or representatives of
government agencies.

March 7, 1990



